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COUNTERSTATEMENT OF THE CASE 

The body of Nancy Boyer was found in her apartment at Six¬ 
teenth and Florida Avenue Northwest, in the District of Co¬ 
lumbia, on March 8, 1945.' She was in a sitting position be¬ 
tween the frigidaire and the wall, sitting on the floor, with her 
head lying on her right shoulder. One leg was bent up under 
the other and the outstretched leg was under the cabinet. She 
was pronounced dead at 9:30 p. m., on the 8th of March 1945 
(Joint Appendix 59). Government Exhibits 1 and 2 were 
offered in evidence to depict the conditions in the kitchen of 
the apartment at the time of the arrival of the Coroner (App. 
60). The dress worn by the deceased (Gov’t Ex. 10) and a 
scarf which was wrapped around her neck (Gov’t Ex. 11) were 
received in evidence (App. 61-62). 

(l) 
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A bullet was found on the floor (App. 63). Another bullet 
was removed from the head of the deceased (App. 64.) There 
were six gunshot wounds in the body. There was a gunshot 
wound of entrance on the back part of the index finger of the 
left hand, with the wound of exit on the palmar surface of the 
left hand. There were two gunshot wounds of entrance in 
the vicinity of the gunshot wounds of the ear, corresponding in 
location, in the skull behind the gunshot wound described in 
the ear. There were powder marks about the w’ound of en¬ 
trance on the back part of the finger. The cause of death was 
intercranial hemorrhage and shock. Rigor mortis had set in 
and had disappeared in the entire body with the exception of 
the lower jaw (App. 68). It was estimated that the deceased 
had been dead over 48 hours with a maximum of 60 to 62 hours 
(App. 69). There were scratch marks on the neck of the de¬ 
cedent and a bruise on her lip. There was a contusion on her 
right wrist. The contusion of the lip was caused by a blow 
exerted from without. A bunch of artificial flowers was found 
near the body (App. 72). There were slight petechiel hem¬ 
orrhages about the face and some constriction about the muscles 
of the neck, cause by choking (App. 73.74). There was nothing 
about the body that would have precluded the fact that the 
individual had been killed between 6 and 7 a. m., on March 6, 
1945 (App. 74). 

The body had been found about 8:30 p. m., on the night of 
March 8. The person w’ho found the body found daily papers 
at the door of the apartment before she entered. These papers 
were the newspapers for the mornings of March 6. 7, and 8 
(App. 80 and 117). The broiler door of the oven in the kitchen 
was open (98). The defendant w*as present at a card party 
with the deceased on the night of March 2, 1945 (App. 128). 
On Monday night, March 5. the defendant attended a card 
party at the home of the deceased (App. 131). Deceased 
placed three one hundred dollar bills in the bottom drawer of 
her bureau in her bedroom (App. 132). The deceased cashed 
a check for twenty-five dollars for the defendant (App. 133). 
The deceased was wearing a blue dress and flowers in her hair 
(App. 135). The deceased did not have on her scarf (Gov’t 
Ex. 15) while the game was in progress at her apartment (App. 
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135). The deceased ordinarily used Government Exhibit 13, 
a pocketbook, when she left her apartment (App. 135). It 
was cool in the apartment and the deceased asked one of her 
domestics to light the oven (App. 136). On that night the 
deceased was wearing a diamond and emerald ring (Gov’t Ex. 
19) (App. 136). The deceased made an appointment to meet 
one of her domestics at four o’clock on the afternoon of March 
6 (App. 137). 

At the card party on March 5, the defendant, who was known 
to the card players as Larry Fisher (App. 133), went broke 
and the deceased cashed a twenty-five dollar check for him 
(App. 133, 141). At 4 a. m., on March 6, the diamond and 
emerald ring was seen on the hand of the deceased (App. 136). 
Toward 4 and 5 a. m., the defendant told other members of 
the party that he and the deceased were going to go out for 
breakfast (App. 143,147). The last person to leave the apart¬ 
ment was Ann Ellington, who left about 5 a. m. The de¬ 
ceased asked Ann Ellington to call her at 6 p. m. that night. 
Prior to the departure of Mr. and Mrs. Milton, two of the card 
players, the defendant told them that he and the deceased 
would be at their home that night, March 6 (App. 149). 
Neither deceased nor the defendant appeared at the Milton 
home (App. 149). At about 5 a. m., the defendant took the 
witness Ellington to a taxicab outside the apartment. He then 
returned to the apartment, saying that he was going to take 
Nancy to breakfast (App. 153). There was no one else in the 
apartment when the witness Ellington and the defendant left 
(App. 154). Prior to leaving the witness Ellington, the 
defendant told her that he would see her that night. 

The defendant met the deceased on March 2 at the home of 
one Mrs. Morgan. On March 3 they appeared together at the 
home of Gladys Nash. On that night the deceased had on the 
diamond and emerald ring and a silver fox jacket (Gov’t Ex. 
32) (App. 151). On March 5,1945, the defendant made several 
telephone calls to Tendler’s Pawn Brokers Sales Company, 
911 D Street North-west (App. 173). The owner of the estab¬ 
lishment went to the defendant’s room in the Annapolis Hotel. 
He saw a gun in the possession of the defendant (App. 171). 
Defendant said, “I don’t want to sell it. Maybe later” (App. 
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173). Subsequently, the defendant went to the establishment 
and sold a topcoat for six dollars. At 9:49 a. m., March 6, the 
defendant checked out of the Annapolis Hotel (App. 161,162). 
He bought four or five quarts of whiskey and went to Pitts¬ 
burgh (App. 184). He registered in the Keystone Hotel early 
on the morning of March 7. On the afternoon of March 7, 
the defendant attempted to pawn a diamond and emerald ring 
in a pawnbrokers in Pittsburgh. The ring (Gov’t Ex. 19) was 
identified as being the ring offered by the defendant and for 
which the defendant received two hundred and fifty dollars, in 
one one-hundred dollar bill and three fifty-dollar bills (App. 86, 
96, 89, 97). On March 8, the defendant purchased a topcoat 
and suit at a clothing establishment in Pittsburgh for which he 
' tendered a one hundred dollar bill in payment (App. 167, 168). 

This ring (Gov’t Ex. 19) had been sold to the deceased on 
September 1,1944, and was identified as the ring by the vendor 
* who had a secret number upon the ring (App. 82). The value 
of the ring on March 6, 1945, was one thousand dollars (App. 
84). This ring was also identified by at least ten acquaintances 
of the deceased as a ring which she habitually wore. 

On March 11, the defendant went from Pittsburgh to Chicago 
by train and from there to St. Louis (App. 219). In St. Louis, 
the defendant made the acquaintanceship of one Mabel Muel¬ 
ler, who observed him change several fifty dollar bills from the 
time of her first meeting until the time of the defendant’s arrest 
on March 18 (App. 126). 

Early on the morning of March 18, the defendant was ar¬ 
rested in a hotel in St. Louis. In his possession was the silver 
fox jacket (Gov’t Ex. 32) (App. 123, 230), which was identified 
as the property of the deceased by at least eight acquaintances 
of the deceased. It was identified by the person who sold her 
the jacket in January of 1943 (App. 105,106.139). The jacket 
had a peculiar matching of sleeves (App. 107). It had been 
repaired in a local store in January of 1945, and a snag in one 
of the sleeves which caused the necessity for repair was identi¬ 
fied (App. 110, 111, 167). The value of this jacket on March 
6,1945, was three hundred and fifty dollars plus tax (App. 108). 
In the defendant’s possession at the time of his arrest was 
$176.95 (App. 217). In the defendant’s possession was a .38 
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caliber revolver and five loaded bullets (App. 216). Of the five 
bullets, the noses of three of them had been filed down (App. 
216). In the defendant's possession were two nail files (App. 
226). At the time of his arrest, the defendant said he was “glad 
it’s all over, I knew it would happen sometime” (App. 126). 
Subsequent to the arrest, the defendant told the arresting of¬ 
ficers that he had taken the deceased to breakfast and later took 
her home and left her in front of her apartment (App. 219, 
229). 

The defendant was interrogated by officers and he refused 
to answer the following questions on the ground that they were 
incriminating: Whether he went to breakfast with the deceased 
(App. 200); if he went back to the Boyer apartment; if he had 
killed Nancy Boyer (App. 176); if he had left the deceased 
alone (App. 200); if he had sold anything in Pittsburgh; where 
he had gotten possession of the silver fox jacket (App. 177); 
whether he had a gun in the decendent’s apartment on the 
night of March 5 and 6 (App. 201); whether he took anything 
from the apartment (App. 176). He said he left the apartment 
with a group (App. 176). 

The bullets found in the possession of the defendant were 
examined and the noses of three of the bullets appeared to be 
scraped by a file (App. 236). The two bullets which caused 
death (Gov’t. Ex. 12 and 35) appeared to have similar markings 
(App. 237). The markings were not the regular rifle markings, 
but were markings which ran at various angles of the bullets 
(App. 237, 242, 250). The two nail files (Gov. Ex. 50 and 51) 
appeared to have metallic scrapings embedded in the teeth 
(App. 238). Bullets are predominantly of lead and a small 
amount of antimony or other hardening agent (App. 237). 
The brass cartridges are made of copper and zinc (App. 238). 
Three of the cartridge cases of Government Exhibit 52 appear 
to have been scraped (App. 237). The metallic particles from 
one of the files (Gov’t Ex. 50) were examined and analyses 
showed them to be predominantly of lead with several per¬ 
centages of copper antimony and zinc (App. 259). The gun 
found in the possession of the defendant was examined. It 
had been cleaned since the last use. A wire brush, an abrasive 
or an acid used in cleaning will change the characteristic lines 
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in a gun barrel (App. 251, 243, 250). Of the five bullets found 
in the possession of the defendant, three were manufactured 
by the U. S. Cartridge Company and two were .38 caliber 
Smith & Wesson specials, the latter fitted into the chambers of 
the revolver found in the possession of the defendant. The 
three U. S. Cartridge Company bullets would not fit in the 
chamber without being filed down (App. 246, 247). Irregular 
marks apparently made by a file were found on the noses of 
the three U. S. Cartridge Company bullets (App. 249). Sim¬ 
ilar marks were found on Government Exhibits 12 and 35, the 
fatal bullets (App. 247). The filing marks were found on the 
cartridge case of the three U. S. Cartridge Company bullets 
(App. 249). The fatal bullets could have been fired from the 
revolver found in the possession of the defendant (App. 252). 

At the time the deceased was found the gas was off in the 
oven and the oven door was open (App. 98). The silver fox 
jacket was missing (App. 118, 123). The three one hundred 
dollar bills she had had earlier in the evening were missing 
(App. 118, 119, 121). The diamond and emerald ring was 
missing (App. 119, 122). 

SUMMARY OF ARGUMENT 

1. (a) The defendant is entitled to a fair and impartial jury, 
there is nothing in the record to support the charge that he did 
not receive it. 

(b) Evidence of one crime is admissible in the trial of an¬ 
other crime to prove motive or intent. 

2. When a subject matter of inquiry is beyond the range 
of common experience, testimony of skilled witnesses is ad¬ 
missible. 

3. A Plea in abatement must be filed within the time allowed 
by the statute; and it may not be duplicitous. 

4. Photographs and other real evidence may be received in 
evidence to corroborate, elucidate and illustrate other testi¬ 
mony; and to prove essential elements of the crime. 

5. It is not mandatory for the trial justice to instruct the 
jury; and in the absence of any showing that the jury was mis¬ 
led or confused, a conviction will not be set aside for failure 
of the trial justice to personally instruct the jury. 
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6. All of the essential elements of the crime of murder in the 
first degree were proved beyond reasonable doubt; 

ARGUMENT 

I. The defendant received a fair and impartial trial 

A. In his argument on point 1 the defendant raised several 
points which will be argued in the order in which they appear 
in his argument on this point. 

The factual matter as to the newspaper and radio publicity, 
asserting alleged crimes by the defendant in Chicago and New 
Orleans, is utterly without foundation in the record. The de¬ 
fendant is entitled to an impartial jury. The record shows in 
the first 160 pages of the transcript (not any of the appendix) 
that the jury was properly interrogated as to whether they had 
formed any opinion as to what they may have heard or read 
in connection with this case. All of the jurors selected asserted 
that they had no opinion with respect to the case. 

Prior to the swearing of the jury the court stated to the 
prospective jurors as follows: 

Of course, the jury as selected, will have the life and 
liberty of a fellow human being in their hands and I 
am sure that before you agree that you are competent 
to sit in this case you will have searched your mind fully 
and are confident that there is nothing in this world 
now that influences you one way or the other, either as 
to this defendant’s innocence or guilt. Now is the court 
correct in that? (All jurors nodded in the affirmative. 
App. 53.) 

There is nothing in the record that any juror w*as prejudiced 
against the defendant, and hence the defendant’s contention 
in that respect is purely conjectural. 

B. Admittedly, it is a long-established rule, ingrained in our 
common law jurisprudence, that in a criminal prosecution evi¬ 
dence is inadmissible which tends to prove that the accused 
committed a crime other than the one for which he stands 
charged in the indictment on trial. Laughlin v. United States, 

92 F. (2d) 506, 509 ; 67 App. D. C. 355, 358; Ryan v. United 

\ 
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States, 26 App. D. C. 74, 83; Burge v. United States, 26 App. 
D. C. 524, 535. Marlin v. United States, 75 App. D. C. 399, 
127 F. (2d) 865. 

It is equally well settled, however, that to this rule there are 
certain well-defined exceptions under which evidence of other 
offenses is admissible, “to the end that all relevant facts and 
circumstances tending to establish any of the constituent ele¬ 
ments of the crime for which the accused is on trial may be 
made to appear.” Witters v. United States, 106 F. (2d) 837, 
839, 70 App. D. C. 316. See Ryan v. United States, 26 App. 
D. C., 74. 83; Price v. United States, 289 F. 562. 53 App. 
D. C. 164. These exceptions were clearly stated in the leading 
case of People v. Molineux, 61 N. E. 286, 168 N. Y. 264, 293, 
which statement was accepted and approved by this Court in 
Burge v. United States, 26 App. D. C. 524,536, as follows: 

The exceptions to the rule cannot be stated with 
categorical precision. Generally speaking, evidence of 
other crimes is competent to prove the specific crime 
charged, in order to establish (1) motive; (2) intent; 
(3) the absence of mistake or accident; (4) a common 
scheme or plan embracing the commission of two or more 
crimes so related to each other that proof of one tends to 
establish the other; (5) the identity of the person 
charged with the commission of the crime on trial. 

In determining whether evidence of other and collateral acts 
should be admitted under these exceptions to the rule, the trial 
court is vested wdth a discretion which should not be interfered 
with on appeal unless it manifestly appears that the testimony 
has no bearing upon the questions at issue. 

Eagles v. United States, 25 F. (2d) 546, 58 App. D. C. 122, 
cert, denied, 277 U. S. 609. . ' 

As the Supreme Court of the United States said in William¬ 
son v. United States, 207 U. S. 425, 451, the modern tendence, 
both of legislation and of the dec^ions of courts, is to give as 
wide a scope as possible to the investigation of facts; and evi¬ 
dence of a collateral fact, to be used as a basis of legitimate 
argument, is competent, even though it pertains to another 
offense, if the inferences it affords may tend, even in a slight 





degree, to elucidate the inquiry, or to assist, though remotely, 
to a determination probably founded in truth. See Price v. 
United States, 289 Fed. 562, 53 App. D. C. 164, 166. 

The evidence as to various registrations by the appellant in 
various hotels was offered to prove the various aliases used by 
the defendant, by which he was described in the indictment. 
All of the registration cards introduced in evidence were intro¬ 
duced by stipulation by counsel for the appellant (App. 99 to 
104). 

The evidence that the defendant was in possession of a gun 
in Washington was properly admissible as evidencing intent, 
and motive, there is nothing in the record to indicate whether 
the defendant was or was not a former officer in the United * 
States Army. 

The evidence tending to show that the defendant had cashed 
a check, and that the bank upon which it was drawn did not 
have checking accounts, although stricken, was properly ad¬ 
missible to prove the motive of the defendant. It was proper 
for the Government to show the impecunious circumstances of 
the defendant at the time immediately prior to the alleged 
crime; and to show his possession of substantial amounts of 
money immediately after the commission of the alleged crime. 
Even if the evidence of the alleged bad check could conceivably 
be deemed to be prejudicial, such prejudice was cured by the 
admonition of the court to the jury as follows: 

The Court. Ladies and gentlemen, before the Noon 
recess, a question was asked about the Bowery Bank, 
Now the Court has not the slightest idea that the ques¬ 
tion and answer would have the slightest effect on the 
jury. It had nothing to do with this case one way or 
the other. But the witness’ answer was based on hear¬ 
say, to begin with which would make the question and 
answer inadmissible, anyhow. And in the second place, 
the question as to whether the Bowery Bank had a 
checking account or not, or whether or not the check 
which was given by the defendant to Nancy Boyer was 
good or not, is utterly immaterial and irrelevant, in this j 
case, and as far as I know, and as far as you know, the 
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check was perfectly good, and there may be an account 
to his credit in the Bowery Bank. The court is sure 
that you will totally disregard that question and answer. 

In the light of this instruction, the appellant cannot now 
claim to have been prejudiced by the statement. It is well 
established that a trial court’s admonition to a jury to disre¬ 
gard certain testimony or comments or other improper matter 
is presumed to have been heeded by the jury, in the absence of 
a contrary affirmative showing. Landay v. United States, 108 
F. (2d) 698, 706 (C. C. A. 6th), cert, denied, 309 U. S. 681; 
Parmagini v. United States, 42 F. (2d) 721 (C. C. A. 9th) cert, 
denied. 283 U. S. 818. As this Court said in McHenry v. 
United States, 276 Fed. 761, 765, 51 App. D. C. 119, 123, in 
which a statement appeared during a murder trial charging the 
accused with a second murder in Boston: “Intelligent and con¬ 
scientious jurors, having in mind the strong admonition of the 
court, would not be influenced in their verdict by such a state¬ 
ment.” See also Jones v. Commonwealth, 62 S. W. (2d) 56. 
250 Ky. 217. 

C. The argument of appellant in point 1 with respect to the 
expert’s testimony is covered fully in appellee’s brief under 
point 2. There is no evidence in the record with respect to 
“great publicity regarding a murder in the Hotel DeSoto in 
New Orleans.” The witness Thomas Lawrence, the manager, 
of the Hotel DeSota in New Orleans was sworn and identified 
himself and gave no further testimony (App. 99). Purpose of 
calling him was to prove one of the aliases, under which the 
defendant was designated in the indictment. The Govern¬ 
ment was entitled to prove any or all of the aliases, stipulation 
of the defendant as to the aliases used by the defendant in 
Washington and St. Louis eliminated the necessity for further 
examination of the witness Lawrence (App. 104). 

D. It is difficult to determine the objection of the appellant 
to the question asked of Officer Perry as follows: “Now will 
you state to the jury, what if anything was said to Medley, 
and by Medley in the course of that interview with respect 
only to the Nancy Boyer case.” The question plainly sought 
to restrict the answer to matters connected only with the Nancy 
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Boyer case to exclude all other extraneous matters which might 
have been discussed in the course of the interview of defendant 
by the officer. There is nothing in the record to support the 
appellant’s contention that the question had the effect of call¬ 
ing to the attention of the jury the fact that the appellant had 
been accused of other crimes (App. 199-200). 

The other matters complained of under appellant’s point 1 
are fully argued in the appellee’s brief under point 4. 

II. The expert testimony was properly admitted 

Opinions of experts are admissable in evidence in those cases 
in which the matter of inquiry is such that inexperienced per¬ 
sons are unlikely to prove capable of forming a correct judg¬ 
ment upon it, for the reason that the subject matter so far 
partakes of a science, art or trade as to require a previous habit 
or experience or study in it, in order to acquire a knowledge of 
it. When the question involved does not lie within the range 
of common experience, but requires special knowledge, then the 
testimony of witnesses, specially skilled are admissible in evi¬ 
dence. 

Dr. Wilmer Souder, in qualifying as an expert, testified that 
he had specialized for 30 years in weights and measures; that 
his work during that period had been comparison of instru¬ 
ments and objects; and work involving small dimensions; that 
he had studied ballistics for years; visiting manufacturing 
plants here and abroad; that he had conferred on the subject 
with experts here and abroad; that he is a graduate of the Uni¬ 
versity of Chicago, having majored in physics and chemistry 
and that he had qualified as a witness on several occasions in 
District Court (App. 235,236). 

The witness said he had examined Government exhibits 12 
and 35 (App. 236) one being the bullet taken from the brain of 
the deceased (App. 64) and the other the bullet found on the 
kitchen floor of the apartment of the deceased (App. 116). He 
also testified that he had examined five bullets (Govt. Ex. No. 
52) (App. 236) which were found in the room of accused at 
the time of his arrest; (App. 216) (App. 223); that the fatal 
bullets and certain bullets found on defendant bore scratching 
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marks of a file or some similar instrument; that a file seemed 
to be the instrument that could have made the marks; that the 
shape of the projectile in the cartridges had been altered; that 
the marks were different than rifling marks. That the marks 
of the filing were at different angles; while rifling marks run 
at a slight angle in a longitudinal direction; the brass casings 
of some of the bullets (Govt. Ex. 52) had file markings (App. 
236. 237). He stated that bullets are made of lead with anti¬ 
mony or other hardening element (App. 237) and brass is com¬ 
posed of copper and zinc as the major constituents (App. 238), 
the witness then placed the exhibits under a microscope; he ex¬ 
plained that certain marks on the bullet were put there by the 
gun rifling; that the other marks near the nose of the bullet 
were distorted. The court instructed the jury that they were 
to be governed by their own sense of sight as to what they 
had seen; and, not what “somebody tells you is there.” 

In the case of Frye vs. United States, 54 Appeals, 46 this 
court held: 

Just when a scientific principle or discovery crosses 
the line between the experimental and demonstrable 
stage is difficult to define. Somewhere in this twilight 
zone the evidential force of the principle must be rec¬ 
ognized, and while the courts will go a long way in ad¬ 
mitting expert testimony deduced from a well recog¬ 
nized scientific principle or discovery, the thing from 
which the deduction is made must be sufficiently es¬ 
tablished to have gained general acceptance in the field 
in which it belongs. 

The witness Harold R. Mullin testified that he had been a 
spestroscopist at the Bureau of Standards for seven years (App. 
253). That spectroscopy is a science and a very accurate method 
of analyzing small amounts of material. That if a metal, ele¬ 
ment mineral or any chemical compound is burned in a flame 
or an electric arc, it imparts to that flame a characteristic of the 
material used. That spectoscopy is a recognized science; that 
the test made is a very accurate and sensitive method; and that 
through the tests component parts of any metal may be deter- 
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mined and a rough estimation of the amount of material in the 
metal can be made (App. 254, 255). 

He stated that the tests are accurate and are used in industry, 
throughout all services, whenever any materials are to be ex¬ 
amined ; that they were used on secret war weapons at the Bu¬ 
reau of Standards (App. 255). 

He made an examination of some of the material embedded 
in the teeth of the file (Govt. Ex. 50) (App. 256) which was in 
the room of the defendant at the time of his arrest. His exami- 

I 

nation showed the scrapings to be mainly lead, with several per¬ 
cents of antimony, copper and lead present (App. 258, 259). 

The qualifications of the witness, together with his testimony 
as to nature of the science and its recognition in its particular 
field fully meets the test laid down by this court in Frye v. 

United States (supra). 

III. The court properly sustained the demurrer to the plea 

in abatement 


A grand jury can only be attacked within ten days after ar¬ 
raignment. Title 18 U. S. Code 556 (a) provides as follows: 


No plea to abate or motion to quash any indictment 
upon the ground of irregularity in the drawing or em¬ 
paneling of the grand jury * * * shall be sus¬ 

tained or granted unless such plea or motion shall have 
been filed before, or within 10 days after the defend¬ 
ant * * * is presented for arraignment. 

The indictment was returned March 29,1945 (App. 1). The 
defendant was arraigned the same day (App. 4). The defend¬ 
ant was given two weeks “to withdraw said plea and demur to, 
or move to quash the said indictment, or otherwise plead as he 
may be advised” (App. 5). 

The plea in abatement and motion to quash were filed on 
April 20. The statute specifically delimited the time within 
which a grand jury might be attacked and neither the court 
nor the District Attorney could enlarge the period. 

Nothing was said by the attorney for the defendant as to 


his prospective attack upon the grand jury (App. 5, 38. 39). 
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In any event, the demurrer to the plea in abatement was 
properly sustained. The plea is not varified. It is duplicitous. 
It attempts to set up various contentions one of which would be 
good in itself, if proved, but they would have to be separate 
pleas. 

A plea is bad and demurrable for duplicity if it sets up two 
distinct defenses either in bar or abatement. United States 
v. Richardson, 28 Fed. 61-67 lays down the rule that ‘‘two dis¬ 
tinct defenses cannot be included in one plea in abatement.” 
See also Skate v. Hazelton, 67 Maine 598. 

IV. The photographs of the body of the deceased and some of 
the apparel worn by the deceased at the time of her death 
were properly admitted in evidence 

The introduction into evidence of articles of clothing and 
photographs, is a matter which rests within the sound discretion 
of the trial court. In the present case the deceased was found 
dead, apparently the victim of a robbery; the appellant was 
charged with the crime of murder while perpetrating or 
attempting to perpetrate a robbery. The burden was upon the 
Government to establish that the deceased was, in fact robbed 
or that an attempt had been made to rob her. 

The evidence as to the time of her death was entirely cir¬ 
cumstantial. There were no witnesses to the actual killing. 
In order to prove the time of her death the Government sought 
to show that she never left the apartment in which her body 
was found after 5 A. M. on the morning of March 6, 1945 (App. 
153, 154). 

The defendant was seeking to establish by cross examination 
that the deceased was alive at 9: 30 P. M. on March 6, 1945 
(App. 75 & 76) at a time when the defendant was en route to 
Pittsburgh. 

To prove the time element the Government had witnesses 
identify the clothing which the deceased wore early in the 
morning of March 6; and the pictures to show that she was 
wearing the same clothing at the time of her death. Upon 
this issue the Government was entitled to introduce any and 
all testimony which might shed light thereon. The condition 
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of the deceased’s clothing and the photographs shed light on 
this question. 

The admissibility of the clothing in the present state of the 
record is supported by numerous decisions. See Hyche v. State, 
114 So. 906,217 Ala. 114, where the Court said that even though 
the number and location of the wounds upon a murdered man 
was conceded by the defendant “this did not render inadmis¬ 
sible the bloodstained articles of clothing put in evidence by 
the State over petitioner’s objection. These articles were shown 
to have been perforated by the buckshot that caused deceased’s 
death and the fact that this evidence tended to excite preju¬ 
dice or enlist sympathy on the part of the jury was not a ground 
for its exclusion. It tended to corroborate, illustrate and eluci¬ 
date the other testimony offered by the state touching these 
questions, and this was enough to justify its admission.” See 
State v. Griffin, 254 N. W. 841, 218 Iowa 1301; Sledge v. State, 
269 Pac. 385,40 Okla. Crim. 421; Hann v. State, 247 Pac. 129,30 
Ark. 366; People v. Madison, 46 Pac. (2d) 159,3 Cal. (2d) 668; 
Gross v. Commonwealth, 72 S. W. (2d) 1017, 255 Ky. 88; 
Pelfrey v. Commonwealth, 74 S. W. (2d) 917, 255 Ky. 442. 
See also Harris v. United States, 63 App. D. C. 232, 71 F. (2d) 
532. 

Generally speaking, the time and manner in which objects 
of clothing shall be displayed in the presence of the jury is a 
matter within the sound discretion of the Court, and its discre¬ 
tion will not be interfered with unless abused with prejudicial 
consequences. Sledge v. State, 269 Pac. 385, 40 Okla. Cr. 421. 
The trial court’s discretion in admitting them in evidence was 
not abused. 

The record is utterly barren of any proof of the appellant’s 
contention that the garments of the deceased were kept on 
“constant display.” A reading of the record will establish its 
lack of merit. This ground of reversal is purely conjectural 
and presents no substantial questions. 

V. The jury was properly instructed 

At the conclusion of the evidence, counsel for the respective 
sides in the course of argument to the jury read instructions, 
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totalling over fifty on all phases of the applicable law. In 
giving the case to the jury, the trial judge told the jury that 
the instructions which were read to the jury by counsel covered 
the law fully (App. 281). It is not contended that the jury 
was not fully and correctly instructed. Neither is it contended 
that the jury was not plainly told or did not clearly understand 
that the instructions read to them were the rules of applicable 
law approved by the Court. The point simply is that, by de¬ 
parting from the usual practice of giving the instructions from 
the bench, the trial judge deprived the accused of a right so 
fundamental that the judgment should not stand. 

It is important that the precise issue raised by this contention 
be kept in mind. It is not whether the course followed by the 
trial judge in this case was the one usually followed or not; 
nor whether it is subject to criticism or not; nor whether the 
usual practice is the better one. It is not even whether the 
course followed in this case was right or wrong as those terms 
are simply used. The issue is whether, by adopting the course 
which he did, the trial judge committed reversible error; 
whether the course constituted such a substantial deprivation 
of proper trial procedure as to compel a retrial of this case. 

It is difficult to see wherein the appellant could have been 
prejudiced in this case. The most obvious danger from the 
reading of the instructions by counsel rather than by the Court 
is that the jury may not understand clearly that it is the law 
of the case, the instructions of the Court, rather than argument 
of counsel. That such danger was adequately guarded against 
seems plain here. The prayers were written ones, and the jury 
could not be confused between them and the oral, spontane¬ 
ous argument of counsel. Furthermore, the Court plainly 
told the jury that the instructions read were granted by the 
court (App. 281). 

At the conclusion of the court’s remarks to the jury defense 
counsel was asked “Have you anything to suggest? * * * 
after a colloquy defense counsel said: T think that is all then.’ 
The court then advised the jury that if further instructions 
were required, they could come into the court at any time and 
the court will instruct you further.” (Tr. 940, 941) (not in 
Appendix). 
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It is submitted that the instructions given were proper and 
adequate, and that the supplemental remarks of the Court to 
the jury were correct and covered the applicable subjects to 
the satisfaction of appellant’s counsel. 

Under these circumstances no prejudice could have resulted. 
This Court has approved a conviction of murder in the first 
degree in which the identical practice was followed and the 
record so showed—although it was not complained of there as 
error. Mumjorde v. United States, 76 App. D. C. 107, 103 F. 
(2d) 411. 

In this case the Assistant District Attorney, at the begin¬ 
ning of the summation, advised the jury that what he was about 
to read was the applicable law of the case as it had been ap¬ 
proved by the court. “And when I read it” (the instructions) 
“I am reading it to you not as an advocate of the Government, 
but it is in effect the court stating the law through me” (App. 
270). 

At the conclusion of the reading of the instructions, the 
Assistant District Attorney informed the jury that that con¬ 
cluded the “instructions granted by this court at the request 
of the Government.” 

In the case of Copeland v. United States, No. 9044, decided 
by this court December 31, 1945, the action of the court, in 
following the same procedure as is involved here, was raised 
on appeal. While not approving this method of instructing 
the jury, this court affirmed the first degree murder conviction 
and said: 

In the present case, however, counsel assured the 
judge that the instructions were satisfactory, and there 
is nothing to show the jury were confused or misled or 
failed to understand the law. Appellant’s substantial 
rights were not infringed and the conviction must stand. 

VI. The verdict was amply supported by the evidence 

The record shows an overwhelming mass of circumstantial 
evidence, together with direct evidence, which proves beyond 
reasonable doubt the guilt of the defendant. To outline the 
evidence here, as well as in the counterstatement of the case, 
would be only repetitious. 
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CONCLUSION 

In conclusion, it is submitted that the appellant had a fair 
and impartial trial and that no error or prejudice has been 
shown. The judgment should be affirmed. 

Edward M. Curran, 

United States Attorney. 
John W. Fihelly, 
Assistant United States Attorney. 

Daniel B. Maher, 
Assistant United States Attorney. 

Sidney S. Sachs, 

Assistant United States Attorney. 
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JOSEPH D. MEDLEY VS. UNITED STATES 

1 Grand Jury No. 30,898—Criminal No. 75031 

First Degree Murder (violations Section 2401, Title 22, 
D. C. Code), and Robbery (violation Section 2901, Title 22, 
D. C. Code). 

Filed in open court Mar. 29, 1945. Charles E. Stewart, 
Clerk. 

District Court of the United States for the District of Columbia 

Holding a Criminal Term 
January Term, A. D. 1945 
District of Columbia, 

The Grand Jurors of the United States of America, in and 
for the District of Columbia aforesaid, upon their oath, do 
present: 

That one Joseph D. Medley, otherwise known as L. A. Fisher, 
otherwise known as Larry Fisher, otherwise known as J. H. 
Hanan, otherwise known as D. J. Stafford, otherwise known 
as J. Haney, and hereafter in this indictment designated and 
called Joseph D. Medley, on, to wit, the sixth day of March 
1945, and at and within the District of Columbia aforesaid, 
feloniously and wilfully did perpetrate and attempt to per¬ 
petrate a robbery, that is to say, the said Joseph D. Medley, 
at the said time and place, feloniously and wilfully, by force 
and violence and against resistance and by putting in fear, and 
by sudden and stealthy seizure and snatching, did steal and 
attempt to steal, take and carry away from and off the person 
and from the immediate, actual possession of one Nancy Boyer, 
otherwise known as Mary W. Boyer, and hereafter in this 
indictment designated and called Nancy Boyer, then and there 
being, certain goods, chattels, money and property that is to 
say one finger ring of the value of, to wit, eight hundred and 
fifty dollars, one fur cape of the value of, to wit, three hundred 
dollars, and, to wit, three hundred dollars in money, of the 
value of, to wit, three hundred dollars, all of which goods.. 
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chattels, money and property were then and there on the 
person and in the immediate, actual possession of the 

2 said Nancy Boyer; and in and while perpetrating and 
attempting to perpetrate the robbery in the manner and 

form as aforesaid, the said Joseph D. Medley, at the time and 
place aforesaid, unlawfully and feloniously did discharge and 
shoot off a bullet out of a pistol held in the hand of him, the 
said Joseph D. Medley, into the left side of the head of the 
said Nancy Boyer; and that he, the said Joseph D. Medley 
unlawfully and feloniously did discharge and shoot off a cer¬ 
tain other bullet out of the said pistol held in the hand of him, 
the said Joseph D. Medley, into the left side of the head of the 
said Nancy Boyer, and thereby then and there did give to the 
said Nancy Boyer in and upon the left side of the head of her, 
the said Nancy Boyer, two certain mortal wounds, of which 
said mortal wounds, she, the said Nancy Boyer, on, to wit, 
the said sixth ‘day of March 1945, and at and within the said 
District of Columbia, did die. 

And so the Grand Jurors aforesaid, upon their oath afore¬ 
said, do say: 

That he, the said Joseph D. Medley, at the time and place 
aforesaid, and in the manner and by the means aforesaid, un¬ 
lawfully and feloniously, and in and while perpetrating and 
attempting to perpetrate the offense of robbery did kill and 
murder the said Nancy Boyer; against the form of the statute 
in such case made and provided, and against the peace and 
government of the said United States. 

SECOND COUNT 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That one Joseph D. Medley, otherwise known as L. A. Fisher, 
otherwise known as Larry Fisher, otherwise known as J. H. 
Hanan, otherwise known as D. J. Stafford, otherwise 

3 known as J. Haney, and hereafter in this indictment 
designated and called Joseph D. Medley, on, to wit, the 

sixth day of March, 1945, and at and within the District of 
Columbia aforesaid, contriving and intending to kill one Nancy 
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Boyer, otherwise known as Mary W. Boyer, and hereafter in 
this indictment designated and called Nancy Boyer, feloniously, 
wilfully, purposely and of his deliberate and premeditated 
malice, in and upon the said Nancy Boyer, then and there 
being, did with force and violence make an assault; and that, 
in making the said assault, he, the said Joseph D. Medley, so 
contriving and intending to kill the said Nancy Boyer, then 
and there feloniously, wilfully, purposely, and of his deliberate 
and premeditated malice, did discharge and shoot off a bullet 
out of a pistol held in the hand of him, the said Joseph D. 
Medley, into the left side of the head of the said Nancy Boyer; 
and that he the said Joseph D. Medley, feloniously, wilfully, 
purposely and of his deliberate and premeditated malice did 
discharge and shoot off a certain other bullet out of the said 
pistol-held in the hand of him, the said Joseph D. Medley, into 
the left side of the head of the said Nancy Boyer, and thereby 
did give to the said Nancy Boyer in and upon the left side of 
the head of her, the said Nancy Boyer, two certain mortal 
wounds, of which said mortal wounds she, the said Nancy 
Boyer, on, to wit, the said sixth day of March, 1945, and at and 
within the said District of Columbia, did die. 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do say: 

That he, the said Joseph D. Medley, in the manner and by 
the means aforesaid, feloniously, wilfully, purposely, and of his 
deliberate and premeditated malice, did kill and murder the 
said Nancy Boyer; against the form of the statute in such case 
made and provided, and against the peace and government of 
the said United States. 

4 THIRD COUNT 

% 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: 

That one Joseph D. Medley, otherwise known as L. A. Fisher, 
otherwise known as Larry Fisher, otherwise known as J. H. 
Hanan, otherwise known as D. J. Stafford, otherwise known as 
J. Haney, on, to wit, the sixth day of March 1945, and at the 
District of Columbia aforesaid, by force and violence, and 
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against resistance, and by putting in fear, and by sudden and 
stealthy seizure and snatching, feloniously did steal, take and 
carry away, from and off the person, and from the immediate, 
actual possession of one Nancy Boyer, otherwise known as 
Mary W. Boyer, and hereafter in this indictment designated 
and called Nancy Boyer, then and there being, one finger ring, 
of the value of, to wit, eight hundred and fifty dollars, one fur 
cape, of the value of, to wit, three hundred dollars, and, to wit, 
three hundred dollars in money, of the value of, to wit, three 
hundred dollars, of the goods, chattels, money and property of 
the said Nancy Boyer; against the form of the statute in such 
case made and provided, and against the peace and government 
of the said United States. 


Edward M. Curran, 

Attorney of the United States in 
and for the District of Columbia. 

A true bill: 

J. Winifred Lambert, Foreman. 


5 Docket Entry No. 75031 


1945 Mar. 29—Verbal objection to arraignment made & over¬ 
ruled. 


District Court of the United States for the District of Columbia 

Thursday, March 29, 1945. 

The Court resumes its session pursuant to adjournment: 
Hon. Justice Henry A. Schweinhaut, presiding. 

***** 


No. 75031 
United States 


vs. 

Joseph D. Medley 

Come as well the Attorney of the United States, as the 
defendant in proper person, in custody of the Superintendent 
of the Washington Asylum and Jail, and by his attorney, James 
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K. Hughes, Esquire; whereupon the defendant being arraigned 
upon the indictment, the said indictment having been read, 
pleads not guilty thereto, and for trial puts himself upon the 
country and the Attorney of the United States doth the like; 
and thereupon the defendant is granted leave within Two (2) 
weeks to withdraw said plea and demur to, or move to quash 
the said indictment, or otherwise plead as he may be advised. 

6 In the District Court of the United States for the 

District of Columbia 

Criminal Nos. 75-031,75-032 

United States 
vs. 

Joseph Medley 

Pleas in Abatement and Motion to Quash 

Joseph Medley, by and through his attorney and counsel of 
record, James K. Hughes, comes into Court and upon leave first 
had and obtained, withdraws his plea of not guilty and reserv¬ 
ing without prejudice any and all other defenses and objections 
which may be available to him for the sole purpose of enter¬ 
ing and filing in apt time, pursuant to the order of the Court, 
this his pleas in abatement and motion to quash to each count 
of the pretended indictment and the whole thereof purportedly 
returned in the above-entitled cause upon the following pleas 
and grounds, to wit: 

Pleas in Abatement 

1. This defendant avers and will show that the United States 
ought not to prosecute these criminal proceedings under the 
pretended indictment herein because he avers that the Grand 
Jury which returned the alleged indictment was not assembled 
and contituted in accordance with the law and statutes of this 
jurisdiction as is more fully set forth hereinafter: 
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2. This alleged defendant avers, and will show, that the com¬ 
plainant, the United States of America, ought not to prosecute 
these criminal proceedings under the pretended indictment 
herein against him, Joseph Medley, because he avers, and will 
duly show, each of the hereinafter stated premises, reasons and 
grounds, with their points and major authorities; and avers to 
the others, as he believes, which are not now available to him 
due to the unlawful acts of agents of the complainant as here¬ 
inafter set forth in these proceedings, as well as those appear¬ 
ing and apparent after an inspection of the Minutes of 

7 the purported January Term A. D. 1945 Grand Jury of 
this Court which returned said pretended indictment 

herein, and craves leave to amend and supplement this plea in 
abatement pursuant to leave of Court already had and ob¬ 
tained, as he may be duly advised, after such acts have been 
overcome. That the array of said pretended Grand Jurors by 
whom the purported indictment was found and returned into 
this Court, was not selected, drawn and summoned in accord¬ 
ance with law, as follows: 

Plea No. I 

(1) The names of prospective jurors from the Jury Box were 
not selected according to Sec’s 11-1402 (18:432) and 11-1403 
(18:343), 1940 D. C. Code (Mar. 3, 1901, 31 Stat. 1222, ch. 
854, Sec. 199; Apr. 19,1920, 41 Stat. 558 ch. 153), but were se¬ 
lected from a telephone directory and returns from an unveri¬ 
fied questionnaire mailed to such names so selected, by clerks in 
the Office of the Jury Commission, and by them placed in the 
Jury Box, in total disregard of statutory and common law quali¬ 
fications required of each prospective juror; 

(2) That at the time of the drawing of said January Term 
A. D. 1945 Grand Jury, said Jury Box did not contain a truly 
representative group of names of a cross-section of the inhabi¬ 
tants of the District of Columbia, economically, socially, re¬ 
ligiously, politically, educationally and racially; 

(3) That at the time of the aforesaid drawing, 

8 various parts of the District of Columbia were not pro¬ 
portionately represented by the selection of names for 

said Jury Box; 
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(4) That at the time of the aforesaid drawing, the qualifica¬ 
tions of the persons selected and placed in said Jury Box were 
not uniform within the District; 

(5) That at the time of the aforesaid drawing, the said Jury 
Box contained the names of individuals disproportionately rep¬ 
resenting Government Employees, their relatives, corporate 
employees, officers, directors and stockholders of corporations; 
and that income and personal property tax records and auto¬ 
mobile licenses’ records do not confirm the residential and domi¬ 
ciliary claims of those accepted for jury service and placed in 
the Jury Box. 

(6) That of the 600 names of prospective jurors required to 
be in the Jury Box at the time of the aforesaid drawing, the 
greater majority were not bona fide residents of the District of 
Columbia, but were sojourners and temporary residents, main¬ 
taining their domicile elsewhere. 

(7) That the names of the persons to serve as the panel for 
the January Term A. D. 1945 Grand Jury of this Court, were 
not drawn from the Jury Box in accordance with the require¬ 
ments of Sec. 11-1411 (18:351) 1940 D. C. Code (Mar. 3,1901, 
31 Stat. 1222, ch. 854, Sec. 207; Apr. 19, 1920, 41 Stat. 660, 
ch. 155); in that an accurate record, in alphabetical form, of 
all names remaining in the Jury Box after each drawing, prior 
and subsequent as well, was not sealed and deposited for safe¬ 
keeping in the office of the Clerk of the District Court of the 
United States for the District of Columbia; and that there 
were at the time of the drawing of the prospective jurors for 

the aforesaid Grand Jury, less than 600 names of duly 
9 qualified prospective Jurors whose names were placed 
therein by the Jury Commissioners and Clerks in the 

Office. 

(8) That the names of prospective jurors in said Jury Box 
at the time of and from which said prospective Grand Jurors 
for the January Term A. D. 1945 of this Court were drawn, 
contained the names of prospective jurors who had previously 
served as jurors within the current year, contrary to Sec. 11- 
1410 (18:350) 1940 D. C. Code (Mar. 3,1901,31 Stat. 1222, ch. 
854, Sec. 206; Apr. 19,1920,41 Stat. 560, ch. 153); 
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(9) That the greater proportion of the less than 600 names 
in said Jury Box possessed the disqualifications hereinbefore 
set forth; 

(10) That the array or certified list of jurors drawn and sum¬ 
moned, as aforesaid, were not notified in accordance with the 
requirements of Sec. 11-1414 (18:354) 1940 D. C. Code (Mar. 
3,1901,31 Stat. 1223, ch. 854, Sec. 210); 

(11) That the Marshal’s return of the venire facias or cer¬ 
tificate of service of notice was not made in accordance with the 
requirements of Sec. 11-1415 (18:355) 1940 D. C. Code (Mar. 
3,1901,31 Stat. 1223, ch. 834, Sec. 211); 

(12) That less than 12 members of said purported January 
Term A. D. 1945 Grand Jurors of this Court possessed the stat¬ 
utory and common law qualifications of Grand Jurors, in that 
more than 12 of the selected Grand Jurors were disqualified and 
possessed or were suffering under the disqualifications herein¬ 
before set forth. 

b. That by reason of the premises, the purported January 
A. D. 1945 Term Grand Jury of this Court and the pretended 
indictment returned by it, all as aforesaid, are coram non judice, 
and all to the manifest injury and prejudice of and violative 
of rights guaranteed by the Federal Constitution and 
10 its Amendments V to the said Joseph Medley, and all 
the foregoing the said Joseph Medley is ready to varify. 

(13) That the said Grand Jury which returned the pur¬ 
ported indictment against Joseph Medley visited the District 
Jail and personally observed the defendant while he was con¬ 
versing with his counsel which said action prejudiced the 
Jurors and should be subjected to a motion to quash the indict¬ 
ment returned by said Grand Jurors. 

Wherefore, said Joseph Medley, as aforesaid, prays judgment 
of the said indictment that the same may be quashed and dis¬ 
missed and further whether the United States of America 
ought to or can prosecute him for the premises, and that he 
may be discharged thereof without day. 

Plea No. II 

4. And Joseph Medley, as aforesaid, does hereby state and 
aver that the first count of the indictment alleges two separate 
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and distinct offenses, that is to say murder while perpetrating 
a robbery and murder while attempting to perpetrate a robbery. 

The defendant further avers that it is improper to incorpo¬ 
rate in one indictment the offenses of murder and robbery. 

The premises duly considered, it is respectfully submitted 
that the foregoing motion to quash should be granted. 

James K. Hughes, 

James K. Hughes, 

426 Fifth Street, N. W., Washington, D. C., 

Attorney for Defendant. 


Service of a copy of this motion acknowledge this 20th day 
of April 1945. 


John W. Fihelly, 
Assistant United States Attorney. 


11 In the District Court of the United States for the 

District of Columbia 


Criminal No. 75-031 
United States 


vs. 

Joseph Medley 
Demurrer 

Comes now the defendant, by his attorney, and, demurring 
to the indictment filed herein, and each count thereof, says 
that the same is bad in substance. 

1. That the first count of the said indictment charges the 
defendant with murder while attempting to perpetrate a rob¬ 
bery and also in the same count of the same indictment charges 
the defendant with murder while perpetrating a robbery. 

2. The said indictment joins in separate count the crimes of 
murder and robbery. 

Wherefore, the premises considered, the defendant states that 
the first count of the indictment charges two separate and dis- 
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tinct offenses and that it is impossible to join in indictment the 
crimes of murder and robbery. 

James K. Hughes, 

James K. Hughes, 

426 Fifth Street, N. W., Washington, D. C. 

Attorney for Defendant. 

Service of a copy of this demurrer acknowledged this 20th 
day of April 1945. 

John W. Fihelly, 
Assistant United States Attorney. 

12 In the District Court of the United States for the 

District of Columbia 

Criminal No. 75031 

United States 


vs. 


Joseph Medley' 
Motion to Strike 


Comes now the defendant, by and through his attorney, 
and respectfully moves the Honorable Court to strike from the 
indictment herein filed the six aliases in said indictment for the 
following reasons: 

1. The said aliases are not relZevent to the issues herein in¬ 
volved and are only calculated to prejudice the jurors' minds 
against the defendant. 

2. The purpose of the said aliases is to put in issue matters 
concerning the defendant's reputation which can only be done 
by the defendant himself. 

James K. Hughes, 

James K. Hughes, 

426 Fifth Street, N. W., Washington, D. C. 

Attorney for Defendant. 


Service of a copy of this Motion acknowledged this 20th day 
of April 1945. 


John W. Fihelly, 
Assistant United States Attorney. 
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13 In the District Court of the United States for the 

District of Columbia 

Criminal No. 75031 

United States 
vs. 

Joseph Medley 
Motion, jor Bill of Particulars 

Comes now the defendant, by and through his attorney, and 
respectfully moves the Court to enter an order requiring the 
Government to furnish the defendant with a Bill of Particulars 
herein for the following reasons: 

1. The indictment is vague, inconsistent and repugnant. 

2. The offenses as alleged in said indictment are inconsistent 
and the defendant is in need of a Bill or Particulars to properly 
prepare his defense in this case. 

James K. Hughes, 

James K. Hughes, 

426 Fifth Street, N.. W., Washington, D. C. 

Attorney for Defendant. 


Service of a copy of this motion acknowledged this 20th day 
of April 1945. 


John W. Fihelly, 
Assistant United States Attorney . 


14 In the District Court of the United States for the 

District of Columbia 

Criminal No. 75031 

United States 
vs. 

Joseph Medley 


Motion to Impound Evidence 

Comes now the defendant, by and through his attorney, and 
respectfully moves the Court to impound a gun which was 
supposed to have been taken at the time of the defendant’s 
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arrest as well as bullets which are alleged to have caused the 
death of the deceased. 

Wherefore, the premises considered, the defendant prays 
that the Court enter an order impounding the above-enum¬ 
erated evidence. 

James K. Hughes, 

James K. Hughes, 

426 Fifth Street NW., Washington, D. C., 

Attorney for Defendant. 

Service of a copy of this motion acknowledged this 20th day 
of April 1945. 

John W. Fihelly, 
Assistant United States Attorney. 

15 In the District Court of the United States for the 

District of Columbia 

Criminal Nos. 75031, 75032 

United States 
vs. 

Joseph Medley 

Demurrer to Pleas in Abatement 

Comes now Edward M. Curran, United States Attorney in 
and for the District of Columbia, and for the United States 
says that the Pleas in Abatement filed herein are bad in sub¬ 
stance and do not state facts sufficient to quash the indictment. 

Edward M. Curran, 

Edward M. Curran, 

United States Attorney. 
John W. Fihelly, 

John W. Fihelly, 
Assistant United States Attorney. 

Among the points which will be argued in support of the 
demurrer are: 

(1) The so-called Pleas in Abatement are fatally defective. 

(2) Pleas in Abatement cannot be combined with a motion 
to quash or joined in the same pleading. 
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(3) The so-called Pleas in Abatement do not have the 
highest degree of “accuracy, exactness, completeness and cer¬ 
tainty” required in and for Pleas in Abatement. 

(4) The so-called Pleas in Abatement in their entirety con¬ 
sist of conclusions of law and fact. 

16 (5) The so-called Pleas in Abatement are dupli¬ 
citous and set forth several distinct grounds of abate¬ 
ment. 

(6) It is respectfully submitted that the Court is without 
power or authority to abate or quash the indictments for the 
reasons set forth in the so-called pleas. 

(7) And for other reasons apparent of record. 

Service is acknowledged this 23rd day of April 1945, of a 
copy of the demurrer filed by the United States to the Pleas 
in Abatement filed herein. 

James K. Hughes, 

James K. Hughes, 
Attorney for Defendant. 
Robt. I. Miller. 

17 District Court of the United States for the District of 

Columbia 

Friday, May 4, 1945. 

The Court resumes its session pursuant to adjournment: 
Hon. T. Alan Goldsborough, presiding. 

* * * * • 

No. 75031 

United States 
vs. 

Joseph D. Medley 

Come as well the Attorney of the United States, as the de¬ 
fendant in proper person, in custody of the Superintendent of 
the Washington Asylum and Jail, and by his attorney, James 
K. Hughes, Esquire; whereupon the defendant being arraigned 
upon the indictment, the said indictment having been read; 
pleads not guilty thereto, and for trial puts himself upon the 
country an dthe Attorney of the United States doth the like. 
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18 District Court of the United States for the District of 

Columbia 

Thursday, June 7,1945. 

The Court resumes its session pursuant to adjournment: 
Hon. T. Alan Goldsborough, presiding. 

No. 75031 

United States 
vs. 

Joseph D. Medley, Alias L. A. Fisher, Alias Larry Fisher, 
Alias J. H. Hanan, Alias D. J. Stafford, Alias J. Haney 

Come again the parties aforesaid, in manner as aforesaid, 
and the same jury as aforesaid in this cause, the hearing of 
which was respited yesterday; whereupon after arguments by 
counsel and the charge of the Court, the alternate jurors are 
discharged; and thereupon the said jury upon their oath say 
that the defendant is guilty in manner and form as charged on 
the first and third counts of the indictment; whereupon the 
defendant is remanded to the Washington Asylum and Jail. 

19 In the District Court of the United States 

For the District of Columbia 

Criminal No. 75031 
United States 


vs. 

Joseph D. Medley 
Motion for new trial 

Comes now the defendant, by and through his attorneys, 
and respectfully moves the Court for a new trial herein for the 
following reasons: 

1. The defendant could not and did not obtain a fair trial 
due to the unfavorable publicity given the defendant in the 
Washington newspapers. 
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2. The newspaper articles contained allegations that the 
defendant was not only guilty of but was accused of other . 
crimes of a similar nature as well as allegations that he was an 
escaped convict and was also guilty of absconding with prison¬ 
ers’ war bond money, as is more fully set forth in the defense 
exhibits annexed hereto. 

. 3. The Court erred in permitting throughout the trial sug¬ 
gestions and innuendo that the defendant was charged with 
crimes other than those set forth in the indictment on which 
he was tried. 

4. The verdict was contrary to the evidence. 

5. The verdict was contrary to the weight of the evidence. 

6. The Court erred in not instructing the jury as to the law 
governing the case. 

7. The Court erred in its refusal to grant several motions 
to withdraw jurors and declare a mistrial. 

8. The Court erred in refusing to grant defense motions for 

directed verdicts. 

20 9. The Court erred in admitting in evidence govern¬ 
ment’s exhibits Nos. 1,2,10 and 11. ; 

10. The Court erred in permitting the government to con¬ 
stantly keep on display and to consta’tly exhibit government’s 
exhibits Nos. 1,2,10 and 11. 

11. The Court erred in permitting the government’s expert 
witness to testify as to what could have been distinguished 
from what actually was. 

12. The Court erred in permitting the witness, Harry Reed 
Mullin, to testify as an expert of the supposed science known 
as Spectroscopy. 

13. The Court erred in permitting the government to call 
witnesses from the cities of New Orleans and Chicago, Ill. and 
further erred in permitting said witnesses’ names and addresses 
to be related to the prospective jurors. 

14. The Court erred in its instructions to the jury. 

15. The Court erred in refusing defense counsel an oppor¬ 
tunity to be heard on a plea and abatement which was filed 
within the time fixed by the Court for filing said plea. 
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16. The Court erred in permitting the government to re¬ 
peatedly ask leading questions of the government witnesses. 

17. The Court erred in admitting evidence over objection 
of defense counsel. 

18. The Court erred in not permitting the jury to make a 
finding on the two counts of the indictment. 

19. And for other good and sufficient reasons which will be 
presented to the Court at the time this Motion is argued. 

James K. Hughes, 

James K. Hughes, 

Denny Hughes, 

Denny Hughes, 
Attorneys for Defendant. 

Service acknowledged. 

Daniel B. Maher, 

Asst. U. S. Diet. Atty. 

June 21,1945. 

21 District Court of the United States for the 

District of Columbia 

Tuesday, June 26, 1945. 

The Court resumes its session pursuant to adjournment: 
Hon. T. Alan Goldsborough, presiding. 

***** 


No. 75031 

United States 
vs. 

Joseph D. Medley, Alias L. A. Fischer, Alias Larry 
Fischer, Alias D. J. Stafford, Alias J. H. Hanan, Alias 
J. Haney 

Come as well the Attorney of the United States, as the de¬ 
fendant in proper person, in custody of the Superintendent of 
the Washington Asylum and Jail, and by his attorneys, James 
K. Hughes and Denny Hughes; whereupon the defendant’s 
motion for a new trial coming on to be heard, after argument 
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by the counsel, is by the Court overruled, to which action of the 
Court the defendant, by his attorney, prays an exception which 
is noted; and thereupon it is demanded of the defendant what 
further he has to say why the sentence of the law should not be 
pronounced against him, and he says nothing except as he has 
already said; whereupon it is considered by the Court that for 
his said offense, the said defendant be sentenced to death by 
electrocution to take effect November 30, 1945. 

22 In the District Court of the United States 
for the District of Columbia 

Criminal Number 75031 
United States 


V8. 

Joseph D. Medley, Alias L. A. Fischer, Alias Larry Fischer, 

Alias D. J. Stafford, Alias J. H. Han an, Alias J. Haney 

Sentence 

It is considered by the Court, and the sentence of the law is 
that you, Joseph D. Medley, for the offense of Murder in the 
First Degree and Robbery whereof you have been found guilty, 
be, and you are, hereby sentenced to the punishment of death 
by electrocution: and it is 

Ordered that you, Joseph D. Medley, be forthwith taken to 
the Washington Asylum and Jail, otherwise known as the Dis¬ 
trict Jail, in the District of Columbia, from whence you came, 
and there be kept in close confinement; and that on the 30th 
day of November A. D. 1945, you be taken to the place pre¬ 
pared for your execution within the walls of the said Washing¬ 
ton Asylum and Jail, and that then and there, between the 
hours of ten o’clock ante meridian and two o’clock post 
meridian, you be electrocuted by the causing to pass through 
your body a current of electricity of sufficient intensity to cause 
your death, and that the application of such current shall be 
continued until you are dead, and may God have mercy on 
your soul. 
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It is further ordered that a certified copy of this sentence shall 
be transmitted by the Clerk of the District Court of the United 
States for the District of Columbia to the Superintendent of 
the aforesaid Washington Asylum and Jail not less than ten 
days prior to the time fixed in this sentence of the Court for 
the execution of the same. 

Signed this 26th day of June A. D. 1945. 

T. Alan Goldsbobough, 

Justice. 


23 In the District Court of the United States 
For the District of Columbia 

Criminal No. 75031 

United States 
vs. 

Joseph D. Medley 
Order Extending Time 

Upon consideration of the Motion herein made to extend 
the time for filing the Bill of Exceptions and the Assignment 
of Errors, it is by the Court this 4th day of August 1945. 

Adjudged, ordered, and decreed that the time for filing the 
Bill of Exceptions and Assignment of Errors be and the same 
is hereby extended to September 20,1945. 

Matthew F. McGuibe, 

Presiding Justice. 

0 


John W. Fihelly, 
Assistant U. S. Atty. 


No objection. 
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24 In the District Court of the United States 
For the District of Columbia 

Criminal No. 75031 

United States of America, plaintiff 

vs. 

Joseph D. Medley, defendant 
Filed Sept. 19, 1945. Charles E. Stewart, Clerk. 

Bill of Exceptions 

Be it remembered that this cause came on for hearing before 
the Honorable T. Alan Goldsborough, presiding in Criminal 
Court No. One, District Court of the United States for the 
District of Columbia, on Monday, May 28, 1945. The United 
States was represented by John Fihelly and Daniel Maher, . 
Esquires, Assistant United States Attorneys. The defendant 
was represented by Denny Hughes and James K. Hughes, 
Esquires. 

The following proceedings were had, see Transcript of Testi¬ 
mony: 

Vol. B, May 1,1945. 

Vol. C, May 2,1945. 

Vol. 1, May 28,1945. 

Vol. 2, May 29,1945. 

Vol. 3, May 31,1945. 

Vol. 4, June 4,1945. 

Vol. 5, June 5,1945. 

Vol. 6, June 6,1945. 

Vol. 7, June 7,1945. 

Motion, June 26,1945. 
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1011 In the District Court the United States for the 

District of Columbia 

Criminal No. 75031 

United States of America, plaintiff 

i 

vs. 

Joseph D. Medley, defendant 
Filed Sept. 19, 1945. Charles S. Stewart, Clerk. 

Order directing that original bill of exceptions be transmitted 
to the United States Court of Appeals 

Upon application of the defendant and with the United 
States Attorney consenting it is by the Court this 18th day of 
September 1945, 

ORDERED that the original Bill of Exceptions in the above 
entitled cause be transmitted to the United States Court of 
Appeals for the District of Columbia. 

By the Court: 

T. Alan Goldsborough, 

Justice. 

1012 In the District Court of the United States for the 

District of Columbia 

Criminal No. 75031 

United States 
vs. 

Joseph D. Medley 

Filed Sept. 25, 1945. Charles E. Stewart, Clerk. 

Assignment of errors 

Comes now the defendant, Joseph D. Medley, by his attor¬ 
neys, and assigns for review to the Court of Appeals of the 
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District of Columbia, on appeal in the above-entitled cause, 
the following errors committed by the trial court: 

1. The defendant could not and did not obtain a fair trial due 
to the unfavorable publicity given the defendant in the Wash¬ 
ington newspapers. 

2. The newspaper articles contained allegations that the 
defendant was not only guilty of but was accused of other crimes 
of a similar nature as well as allegations that he was an escaped 
convict and was also guilty of absconding with prisoners’ war 
bond money, as is more fully set forth in the defense exhibits. 

3. The Court erred in permitting throughout the trial sug¬ 
gestions and innuendo that the defendant was charged with 
crimes other than those set forth in the indictment on which 
he was tried. 

4. The verdict was contrary to the evidence. 

5. The verdict was contrary to the weight of the evidence. 

6. The Court erred in not instructing the jury as to the law 
governing the case. 

7. The Court erred in its refusal to grant several motions to 
withdraw jurors and declare a mistrial. 

8. The Court erred in refusing to grant defense motions for 
directed verdicts. 

9. The Court erred in admitting in evidence government’s 

exhibits Nos. 1,2,10 and 11. 

1013 10. The Court erred in permitting the government 

to constantly keep on display and to constantly exhibit 
government’s exhibits Nos. 1,2,10 and 11. 

11. The Court erred in permitting the government’s expert 
witness to testify as to what could have been as distinguished 
from what actually was. 

12. The Court erred in permitting the witness, Harry Reed 
Mullin, to testify as an expert of the supposed science known 
as Spectroscopy. 

13. The Court erred in permitting the government to call 
witnesses from the cities of New Orleans, Chicago, Illinois and 
Michigan and further erred in permitting said witnesses’ names 
and addresses to be related to the prospective jurors. 
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14. The Court erred in its instructions to the jury. 

15. The Court erred in refusing defense counsel an oppor¬ 
tunity to be heard on a plea and abatement which was filed 
within the time fixed by the Court for filing said plea. 

16. The Court erred in permitting the government to repeat¬ 
edly ask leading questions of the government witnesses. 

17. The Court erred in admitting evidence over objection of 
defense counsel. 

IS. The Court erred in not permitting the jury to make a 
finding on the second count of the indictment. 

19. The Court erred in refusing to grant a directed verdict 
as to the third count of the indictment. 

20. The Court erred in overruling the Motion for a new trial. 

21. The Court erred in its rulings on various Motions filed 
and argued prior to trial. 

James K. Hughes, 

James K. Hughes, 

Denny Hughes, 

Denny Hughes, 
Attorneys for Defendant. 

1014 Inthe District Court of the United States for the 

District of Columbia 

Criminal No. 75031 

United States 
vs. 

Joseph D. Medley 

Filed July 2,1945. Charles E. Stewart, Clerk. 

Affidavit in support of application for leave to proceed without 

prepayment of costs 

I, Joseph D. Medley, being first duly sworn according to law, 
depose and say that I am the defendant in the above-entitled 
cause, and, in support of my application for leave to proceed 
in said cause without being required to prepay fees or costs, 
state as follows: 

1. That I am a citizen of the United States. 
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2. That because of my poverty I am unable to pay the costs 
of said suit or action. 

3. That I am unable to give security for the same. 

4. That I believe I am entitled to the redress I seek in said 
suit or action. 

5. That the nature of my cause of action is briefly stated as 
follows: 

An appeal from a first degree murder conviction. 

Joseph D. Medley. 

Subscribed and sworn to before me this 2nd day of July 1945. 

Mary G. Conner, 
Notary Public, D. C. 

Let the defendant proceed without prepayment of costs. 

Jas. W. Morris, 

Justice. 

1015 In the District Court of the United States for the 

District of Columbia 

Criminal No. 75031 

United States 
vs. 

Joseph D. Medley 

Filed September 25, 1945. Charles E. Stewart, Clerk. 

Designation of record 

The clerk will please make up the record for the Court of 
Appeals to consist of the following: 

1. The indictment. 

2. The objection to arraignment. 

3. Order extending time to file appropriate Motions. 

4. The pleas. 

5. The pleas in abatement. 

6. The demurrer to indictment. 

7. Motion to strike. 


>• 
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8. Motion for bill of particulars. 

9. Motion to impound evidence. 

a. Demurrer to pleas in abatement. 

10. All other defense Motions filed prior to trial. 

11. The verdict of the jury. 

12. Motion for a new trial. 

13. Order overruling Motion for a new trial. 

14. Sentence imposed. 

15. Appeal noted. 

16. Order extending time for submitting bill of exceptions 
and filing transcript of record. 

17. Bill of exceptions signed and filed. 

18. Bill of exceptions. 

19. Assignment of errors. 

20. Petition to proceed in forma pauperis granted. 

21. Order granting petition. 

22. This designation of record. 

James K. Hughes, 

1016 James K. Hughes, 

Denny Hughes, 

Denny Hughes, 

Attorneys for Defendant. * 

Service of copy acknowledged this — day of September, 1945. 


No objection. 


Daniel B. Maher, 

Asst. U. S. District Attorney in 
and for the District of Columbia. 

J. W. Fihelly. 


1017 District Court of the United States for the District 

of Columbia 


United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify the 
foregoing pages numbered 1 to 23, both inclusive, and 1011 to 
1016, both inclusive, to be a true and correct transcript of the 
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record according to designation of record by counsel filed and 
made a part of this transcript, in cause entitled United States 
of America vs. Joseph D. Medley, alias L. A. Fisher, &c., Crimi¬ 
nal No. 75031, as the same remains upon the files and of record 
in said Court, except the following: 

The original Bill of Exceptions approved by the Court, pages 
24 to 1010, both inclusive, is included herein pursuant to order 
of this Court filed September 19,1945. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in said 
District, this 28th day of September, 1945. 

Charles E. Stewart, 

Clerk. 

By Harry M. Hull, 

Deputy Clerk. 


/ 
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25 In the District Court of the United States for the 

District of Columbia 

Tuesday, May 1 , 1945. 

United States of America 
v. 

Joseph D. Medley 

Criminal Nos. 75031, 75032 

Transcript of Proceedings—Volume B 

Copy for Mr. Justice Goldsborough. 

Filed Sept. 19,1945. Charles E. Stewart, Clerk. 

26 In the District Court of the United States for the 

District of Columbia 

Criminal Nos. 75031 and 75032 

United States of America 
v. 

Joseph D. Medley 

Washington, D. C., Tuesday, May 1,1945. 

Motions in the above-entitled cause came on for hearing 
before Associate Justice T. Alan Goldsborough, in Criminal 
Division, at 1:45 o’clock p. 'm. 

Appearances: On behalf of the United States: John W. 
Fihelly. On behalf of the Defendant: James K. Hughes. 

27 PROCEEDINGS 

The Court. Gentlemen, there appear to be certain matters 
here, but I think that the thing to do is to try to go over them 
rather systematically. 

Now, in this indictment in three counts it appears that the 
first count contains allegations involving two offenses; the 
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offense of murder and robbery. I would like to hear from the 
Government on that count. 

Mr. Fihelly. That, of course, your Honor, is the count 
under the new murder statute which I have here and would 
be glad to read to your Honor. It is the same count that has 
been followed in the Cato case with respect to murder in the 
perpetration of a rape and the same count, almost verbatim, 
leaving the names and dates out that was followed in the 
McFarland case where there was murder in the attempted 
perpetration of a rape. 

The second count- 

The Coubt. Well, at the present time I am not interested in 
the second and third counts. 

Mr. Fihelly. Just the first count? 

The Court. Just the first count. 

Mr. Fihelly. “Whoever, being of sound memory and dis¬ 
cretion kills another purposely, either of deliberate and pre¬ 
meditated malice or by means of poison or in perpetrating or 
attempting to perpetrate any offense punishable by imprison¬ 
ment in the penitentiary or without purpose so to do kills an¬ 
other in perpetrating or in attempting to perpetrate” then it 
goes on and mentions certain offenses “arson, as defined in 
the District Code, rape, mayhem, robbery, or kid- 
28 napping, or in perpetrating or in attempting to per¬ 
petrate any housebreaking while armed with or using 
a dangerous weapon, is guilty of murder in the first degree.” 

The Court. Let me just read this again. Maybe I didn’t 
read it correctly. 

Mr. Fihelly. I have the statute here. 

The Court. I am familiar with the statute, sir. Just let me 
see this now. Well, I had read it very hurriedly. I had gotten 
the impression that there was an attempt to combine two 
offenses in one count. 

Mr. Fihelly. It follows the statute exactly. 

The Court. Yes. I see. That is all right. 

Now, Mr. Hughes, I notice that you have demurred to the 
indictment on the ground that the first count charges the de¬ 
fendant with murder while attempting to perpetrate robbery, 
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and also in the same count in the same indictment charges the 
defendant with murder while perpetrating robbery. 

Mr. Hughes. That is right, your Honor. 

The Court. You also say that the said indictment joins in 
the second count the crimes of murder and robbery. I will hear 
you on that, sir. 

Mr. Hughes. Do you mean insofar as the demurrer goes to 
including murder and robbery in the same indictment? 

The Court. Yes, sir. 

Mr. Hughes. Before your Honor goes to that, I would ap-‘ 
predate it if you would understand our position with reference 
to the first count of the indictment. 

We take the position that to join in one count of an in¬ 
dictment a charge of first degree murder and basing that 
29 charge on two separate and distinct premises, to wit, 
murder committed while perpetrating a felony and mur¬ 
der while attempting to perpetrate a felony, is in and of itself 
duplicitous, because we say the statute which Mr. Fihelly has 
just read to you—the thing that statute prohibits is murder. 
It does not prohibit robbery and it does not prohibit attempted 
robbery. 

The purpose of that statute is to define first degree murder 
in the District of Columbia. 

The Court. This count says that murder was committed at 
either one time or another, either while the robbery was being 
committed or an attempted robbery. 

Mr. Hughes. That is right. We say that is duplicitous. 

The Court. Proceed. 

Mr. Hughes. Now, insofar as the joinder in the indictment 
of separate and distinct offenses we say that it is proper under 
the Federal statute to join certain offenses. The right to join 
counts is fixed by Federal statute, that being 18 U. S. C. 557, 
and further, we say that that statute provides that when there 
are several charges against any person the same act or trans¬ 
action—we respectfully submit that murder and robbery is 
not the same act or transaction—two or more acts or trans¬ 
actions connected together may be joined in separate counts 
in the indictment, two or more acts or transactions of the same 
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class of crimes or offenses may be joined in the indictment in 
separate counts. * 

We say these two distinct charges are not of the same class, 
one being punishable by electrocution and the other being 
punishable by a maximum sentence of 15 years. 

That statute further provides that in those instances 

30 I have enumerated to your Honor, they can be under 
the statute—it specifically says they may be properly 

joined, but we say that to join in one indictment first- degree 
murder and robbery is improper. That is our position with 
reference to the joinder in the indictment. 

The Court. Let me look at the statute, will you please? 

Mr. Hughes. Yes, your Honor [handing book to Court]. 

The Court. Where is this statute in the United States Code? 

Mr. Hughes. Here is a copy of it in longhand [handing paper 
to the Court]. 

The Court. I know, but where is it in the United States Code, 
Annotated? 

Mr. Hughes. Section 18 U. S. C., page 588, I think, your 
Honor, or section 588. 

The Court. No I didn’t think that was it. You don’t know 
where it is. 

Mr. Hughes. Well, will your Honor hand me that first book, 

18 U. S. C., 557, your Honor? 

The Court. No. That is in the statute. It is not in the Code 
Annotated. 

Mr. Hughes. That is the citation I have, your Honor. 

The Court. I presume the Government’s view was that the 
two transactions were connected together. 

Mr. Fihelly. That is true, your Honor. 

The Court. I will hear you, Mr. Fihelly. 

Mr. Fihelly. Take for instance the first count, your Honor, 
which is the statutory one, making it first degree murder to 
kill anybody even without purposefully killing. To prove 
the first count you have to prove robbery or attempted 

31 robbery. 

The Court. I think the first count is all right, but 
the question here is whether in an offense as serious as this the 
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Court’s discretion ought to go so far as to permit the joinder 
of a count of murder and a count of robbery. 

Mr. Fihelly. I can say this, your Honor, of course the 
statute itself, speaking of the first count, is fairly new. In 
the Cato case there were three counts the same as we have 
here, which I believe was the first case under this phase of the 
statute. There was a statutory killing like the first count, the 
old common law murder and rape. 

In the McFarland case which was just tried there was the 
same set-up as the first count, killing without purpose- 

The Court. Was the indictment tested by the Court of 
Appeals in those cases? 

Mr. Fihelly. I don’t recall that this specific point was 
raised because it was taken that under this joinder statute you 
could put connecting transactions in the various counts of the 
indictment. If they were separate transactions there wouldn’t 
have been any killing here, if there had not been an at¬ 
tempted robbery. You couldn’t get a situation that was more 
connected. The leading case, your Honor, is the Pointer case 
in the Supreme Court of the United States where under that 
statute and the same phase of it we are speaking of now the 
Government was permitted to join two murders, because they 
were connected together and happened within a short time 
of each other. Our Court of Appeals in the Nesselrode case 
that your Honor will recall, where the defendant went on a 
drunken rider around town and killed two individuals, per¬ 
mitted two manslaughters to be joined under that very 
32 reasoning of the particular statute. 

Mr. Hughes. If your Honor please, the instances 
Mr. Fihelly has given to you were all instances in which capital 
offenses were joined in the same indictment. We do not have 
that situation here. In the first and second count they charge 
murder in the first degree. In the third count they charge 
robbery. They are not similar offenses and should not be 
joined. 

The Court. Well, of course, there would be more reason, the 
Court thinks, to place in the same indictment two separate 
murders than murder and robbery connected together and 
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flowing out of the same general transaction. I had on one 
occasion this situation under this same statute. There were 
two narcotic charges joined in one indictment. In one count 
the Government’s testimony was very weak and in the other 
strong, and the jury convicted on both counts and I reached 
the conclusion they convicted on the weak count because they 
convicted on the other count and I granted a new trial. I did 
not think it w^as fair. 

So the question here, it seems to me—I think the statute 
is broad enough to cover it, but the only question is whether 
the Court in a case where the defendant is here on a charge 
so serious, should permit it. Is this your memorandum? 

Mr. Fihelly. That is my memorandum, taken exactly from 
the statute, your Honor. 

The Court. I notice you have here—I see what you mean— 
pass that back to Mr. Fihelly [handing paper to Deputy 
Clerk]. 

Well, gentlemen, the demurrer to the indictment is over¬ 
ruled. 

33 Now, there is a demand here for a bill of particulars, 
The Court thinks that the indictment is in the usual 
form, but Mr. Hughes, the Court will hear you on the question 
of the bill of particulars if you think the defendant is entitled 
to that. 

Mr. Hughes. If your Honor please, the particulars we would 
like to have from the Government—all that they allege in the 
indictment is that on such and such a date in the District of 
Columbia the defendant committed this robbery and also com¬ 
mitted this murder. 

Now, we would like to know from the Government whether 
or not the offense was committed in the same place, and if so, 
where, and the approximate time it was supposed to have been 
committed, and whether or not they were committed at one 
and the same time. That is the information we would like 
to have from the Government. 

The Court. Well, ordinarily he would not be entitled to 
that. In these Federal cases the practice on bill of particulars 
has been built up in this way, Mr. Hughes: Apparently a good 
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many of the Federal Judges of the Appeals Court have not had 
trial experience, either as practitioners or as Judges and they 
are not familiar with the strictness of criminal procedure. So 
they have adopted this practice, that where an indictment 
would be demurrable at common law, they say a bill of par¬ 
ticulars should be furnished. While that may not be in ac¬ 
cordance with what a trained lawyer believes is common law 
pleading, at the same time it is the law in Federal jurisdictions 
because of the fact which I have undertaken to state. 

Now, ordinarily a bill of particulars, either in a 
34' Federal or state court is not allowed for the purpose of 
narrowing the scope of the Government’s evidence un¬ 
necessarily. That would be the function of a bill of particulars 
such as you would like the Government to furnish you. 

Now, the Court is not apprised of any facts which would 
fairly require the Government to furnish that information. 
That is, that would narrow the scope of the Government’s 
proof. That would be the effect of it. 

Mr. Hughes. If your Honor please, I respectfully submit 
this to your Honor, here is an indictment which charges this 
defendant with murder while perpetrating a felony or with 
murder while attempting to perpetrate a felony. Then in the 
last count they charge him with the actual completed felony, 
to wit, robbery. I think we should be furnished more informa¬ 
tion insofar as the first count is concerned as to whether or 
not the defendant did actually commit the crime of robbery 
or whether or not he is charged in that indictment with just 
an attempt to commit it. 

I would like also to know whether or not it is supposed to 
have happened at the same place. I think we are entitled to 
that so that we can properly shape our defense. 

The Court. What the indictment does is this: The indict¬ 
ment says that a robbery and murder were committed by the 
defendant at the same time, or practically the same time. 
Both the robbery and the murder being a part of the same 
transaction. The indictment says the Government does not 
know whether the murder was committed with deliberation, 
which would make it murder in the first degree at common law,. 
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or whether the murder was committed during the per- 

35 peration of a felony such as robbery or attempted rob¬ 
bery. Isn’t that the situation? 

Mr. Fihelly. Yes, your Honor. 

Mr. Hughes. That is what we would like to know for this 
reason: The facts in the possession of the Government are 
that this defendant was in the presence of the deceased over 
a period of hours and during the course of those hours many, 
many people were present. 

We would like to know whether the robbery laid in this in¬ 
dictment was committed at the time those people were present 
or whether it was supposed to have been committed after they 
left. 

The Court. The Court knows of no reason why you are en¬ 
titled to that information. I have acted as a public prosecutor 
for a good many years, and also as counsel for the defense for 
a good many years, and it seems to me that the indictment is 
sufficiently full to give the defendant the information which 
he needs in order to prepare his defense. 

The Court does not think you have given any'reason why a 
different rule should apply in this case, and the motion for 
bill of particulars will have to be overruled. 

Now, there is another thing here which is interesting to the 
Court and that is this: You have made a motion to strike these 
aliases from the indictment. I will hear you on that, Mr. 
Fihelly. 

Mr. Fihelly. Very well, your Honor. 

There are five aliases set forth in the indictment. The same 
situation was up before the Court in the Earl J. McFarland 
case where aliases of the defendant were used. I won’t say 
five, there were probably three or four, and we showed 

36 as we can show your Honor here, that they were not 
put in just to place a stigma on the defendant, that 

they were connected with the defendant’s case, and under the 
Harris case in the Court of Appeals that is all that is necessary. 

Now, the murder in this case is alleged to have occurred on 
the 6th of March 1945. All of these aliases we can show were 
used within two or three months and were used in general in. 
connection with this case. 
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Prior to the defendant’s arrest there was sent out by the 
police and the F. B. I.- 

The Court. You mean they were used after that date? 

Mr. Fihelly. One was used after. All were used before, 
and the one that was used after had been used before. We 
will show it was the habit of the defendant to use aliases. For 
instance on the F. B. I. poster that went out a few days before 
the arrest of the defendant there were 14 aliases in there. We 
only used five because there were only five used in connection 
with this case. 

The Court. You say in connection with this case. What do 
you mean by that? 

Mr. Fihelly. I mean by that this, your Honor: That while 
the defendant was here in Washington he used two of the 
aliases, that is, Larry Fisher and L. A. Fischer. 

The Court. That was prior to the date of the alleged murder? 

Mr. Fihelly. That is right, and on that date, too, while 
he was staying here at the Annapolis Hotel. He registered 
there on the 22nd of February as L. A. Fischer. While he was 
in Washington during that period he also pawned cer- 
37 tain articles under the alias of Fischer. While he was 
here he was using certain of these other aliases. He sold 
three coats and a suitcase here to a pawn broker on January 
20,1945, disposing of that property which was probably stolen, 
under the name of J. H. Hannan. During that same period he 
was using a number of aliases and right after he was arrested 
he admitted all 14 of the aliases set forth in the poster of the 
F. B. I., and five of the aliases in the poster are five that we 
have set forth in the indictment. 

We have photostats of various hotel registers in the period 
between December and March where he used these aliases 
and we have his own handwriting on them.. The only reason 
we picked the aliases he used back three or four months is that 
he was using these aliases right up to the time of the murder 
And we have in his own handwriting corroborative proof that 
he had used those aliases. 

Mr. Hughes. There is no evidence before your Honor that 
• that is his handwriting. 

Mr. Fihelly. That is what our evidence will show. 
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The Court. The Government says that they can justify their 
indictment. 

Mr. Fihelly. That is all we have to do under the Harris 
case. In connection with those aliases I may say this, I made 
a detailed note of where these aliases were used. 

Mr. Hughes. Might I see them? 

Mr. Fihelly. Surely. As corroboration of the fact he was 
using them during the period while he was here just before 

the murder, or alleged murder, and up to that date- 

Mr. Hughes. May I have a list of them? 

38 Mr. Fihelly. Surely. When the defendant was first 
brought before the Commissioner, Mr. Hughes was not 
there at that time. The Commissioner read off a long list of 
aliases and asked the defendant, “Do you admit these aliases 
as your names?” 

He said, “I have used a number of them.” 

The Commissioner asked, “W’hich ones have you used?” 

And he mentioned five or six of the various aliases set forth 
in the F. B. I. poster. First there was an admission to the 
Commissioner that on February 22, 1945, he registered at the 
Annapolis Hotel under the name of L. A. Fischer. While here 
he was introduced to several of the Government witnesses, in¬ 
cluding Mrs. Boyer, under that name of Fischer. • We have a 
registration at a Baltimore hotel in his own handwriting on 
December 26,1944, under the same alias. 

The Court. What hotel? 

Mr. Fihelly. I think it is the Century Hotel. I will be glad 
to show the original of it. Of course Fischer and L. A. Fischer 
are also listed in the poster of the F. B. I. and the police. As 
to the alias J. H. Hannan he is registered by that name at the 
Jefferson Hotel in St. Louis on March 12,1945, in his own hand¬ 
writing, and he was arrested there March 18, 1945, just a week 
or two after the murder. 

He met several of the Government witnesses in St. Louis 
just prior to his arrest and one of them was with him at the time 
of his arrest, under the name of J. H. Hannan. We have a 
Chicago hotel registration on February 7,1945, under that same 
alias. He has admitted to Government witnesses that he used 
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that alias after his arrest and that alias is also on the poster. 
He sold three coats and a suitcase to a pawnbroker 

39 under that alias here in Washington on January 20, 
1945. He sold the ring belonging to the deceased in 

Pittsburgh on March 8, 1945, two days after the alleged kill¬ 
ing, and used that same alias to sell the ring belonging to the 
deceased. 

On January 26, 1945, he registered at the Annapolis Hotel 
in this city under that alias, J. H. Hannan. 

As to the alias J. Haney we have this proof. He registered 
at the Keystone Hotel in Pittsburgh on March 7, 1945, the 
day after the alleged murder under the alias J. Haney. He 
bought a suit and overcoat there on March 8, 1945, using the 
same alias. I have the photostats of the bill of sale and the 
alteration receipts on the suit. 

The alias D. J. Stafford was on the various posters. He reg¬ 
istered at the DeSoto Hotel in New Orleans on December 7, 
1944, in his own handwriting, and also at the same hotel on De¬ 
cember 20, 1944, and again on December 21, 1944, using the 
same alias, D. J. Stafford. 

The Court. What hotel? 

Mr. Fihelly. The DeSoto Hotel in New Orleans. The same 
name was used by him at the Southland Hotel in Dallas, Texas, 
on December 19, 1944. 

The Court. Will you give me the reference in the Harris 
case? 

Mr. Fihelly. 63 D. C. App. 232-234. In that case the Court 
of Appeals said this: 

“He claims that the court erred in overruling his motion to 
quash the indictment. The basis of this charge is that the de¬ 
fendant is named under the various aliases in the indiet- 

40 ment and this tended to persuade the jury they were 
dealing with a professional criminal. We find no merit 

in this assignment. It appears from the record when the de¬ 
fendant was arrested he gave his name as Charles Harris. Later 
to a Detective Sergeant he gave the name of Charles Bemstien. 
He was known to one of the witnesses as Charles Bennett, and 
in an affidavit filed in support of a motion for new trial the de- 
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fendant gave the name of Charles Bernstien. There is no evi¬ 
dence in the record concerning the use of other aliases by the 
defendant. But the motion to quash was heard by the court 
and in the absence of evidence it may be assumed that the 
Government made a proper showing that the defendant had 
been known at various times under the aliases set forth in the 
indictment.” 

Now, there are various cases, your honor, which say this in 
substance, that where a man has used various names that the 
Government has a right to use those names because of the fact 
that he himself has used them, used the various names and has 
caused that mix-up and that condition himself. 

One is a Maryland case, Raymond versus State, which is in 
16 Atlantic, 646, where the court said if it is uncertain which 
of one of two or more names will appear in the evidence the 
method is to give both or all, connected by alias dictus and 
thereupon proof of one will sustain conviction. 

There is also a New York case, 11 New York, Apps. 2d, 786, 
where the Court reviewed the aliases first which were shown to 
have been used by the defendant according to the police and 
then said, if a man by his own conduct renders it doubt¬ 
ful what his real name is he is answerable for the 
41 consequences. The general rule is that one may be des¬ 
ignated in a legal proceeding by the names by which he 
is commonly known. Such designation is of his own choosing 
and need not be proved at the trial. 

There is a late Arizona case in 65 Pac. 2d, 649, that states 
where a person is known by several names it has always been 
the practice to indict him or inform against him under all of 
such names. 

We even have an alias for the deceased because of the fact 
she was known by another name, so we are putting in all the 
facts here, both as to the defendant and to the decedent. Under 
this mix-up we have here, where 14 aliases were used and ad¬ 
mitted by the defendant, what name could we select as the 
name of the defendant? 

Mr. Hughes. If your Honor please, I respectfully submit to 
your Honor that any alias set forth in the indictment which 
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would be germane to the issue which will be tried, we would 
have no objection to them being set forth in the indictment. 
We respectfully submit to your Honor that the only purpose 
in alleging those aliases is to bring improper evidence before 
the Court, evidence of supposed other crimes that this de¬ 
fendant is supposed to have committed, and we respectfully 
submit to your Honor that to permit the Government to leave 
these aliases in this indictment would put this defendant’s 
reputation in issue, which he and he alone can do. 

If he were to take the witness stand he could be asked, and 
properly so, whether or not he had used such and such an alias. 
Mr. Fihelly explains to your Honor as the justification for 
one of these aliases that in January 1945, this defendant 
42 is supposed to have pawned some clothes in the District 
of Columbia. I respectfully submit to your Honor that 
at the trial any such evidence would of necessity be inadmissible 
because it would be irrelevant to the issue which is on trial. 

The only purpose that the Government can advance and the 
only purpose they have in mind in setting forth the aliases in 
this indictment is to bring in evidence that which is not prop¬ 
erly before the Court, to wit, supposed evidence of other crimes 
which are supposed to have been committed by this defendant, 
and the purpose of it is to prejudice the jury against the de¬ 
fendant. I think they should be stricken with the exception of 
the name which he supposedly gave the deceased here, and 
Joseph Medley. I think those two names are properly before 
the' Court. I think the balance of them should be stricken. 

The Court. Why does the Government think that it is neces¬ 
sary to use more than one name? All you have to do is to 
designate the defendant. It makes no difference w’hat name 
you use if you use a name w’hich would fairly designate the 
defendant, that is all you have to do, isn’t it? 

Mr. Fihelly. That is true, but which one of these names 
of the 14. would you pick out, where he has used two or three 
a day? So, to play safe, and the law says the thing to do is to 
use the various names that he uses. 

The Court. You say to play safe. Just what do you have 
in mind? Suppose you just use the name James Medley. 
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How would the Government be damaged by it in the trial of 
the case? 

Mr. Fihelly. We would be damaged this way. If 

43 we proceeded originally under that name he-could file 
a plea in abatement under misnomer. He could say, 

“That is not my right name, my name is this,” and then take 
another alias. 

The Court. You say in this jurisdiction he could file a plea 
in abatement? 

Mr. Fihelly. Certainly. For misnomer. 

The Court. And succeed? 

Mr. Fihelly. Well, that is a question. Just as a plea in 
abatement was filed here. But he could tie up the case, if he 
could show that was not his right name. The plea in abate¬ 
ment if he showed his right name was something eke, by a 
birth certificate or something else. The plea might be granted. 

So the only way to protect ourselves, your Honor, by plead¬ 
ing, knowing what the facts are, is to pick out these aliases that 
are sewed up in this particular case and only this case. 

Mr. Hughes. Did I understand you to say you had someone 
in Pittsburgh, Pennsylvania, that would identify the defendant 
as pawning a ring? 

Mr. Fihelly. That is right. 

Mr. Hughes. Well, I would like to know who it is. 

Mr. Fihelly. That has nothing to do with these motions. 
The Court. Suppose the Government could prove that this 
particular defendant pawned a ring in Pittsburgh. It would 
not make any difference what name he used, would it? 

Mr. Fihelly. No. That would not. 

The Court. Whether he used the name of James Medley or 
Fischer. You would still have to establish the fact that this 
is the individual. 

44 Mr. Fihelly. That is right, but that is just like the 
handwriting on these various hotel registers. That is 

only corroborative of the fact that he was using those aliases 
ako while he was in Washington during the week or two prior 
to the murder. Just before the murder he was using a number 
of names all the time and we corroborate that. 
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The Court. You could still prove that- 

Mr. Fihelly. Yes, your Honor. 

The Court. Even if you did not have any aliases in your 
indictment. 

Mr. Fihelly. That is right. Certainly. Yes. 

Mr. Hughes. Then he won’t be inconvenienced by granting 
our motion to strike? 

The Court. The question is whether the Court is confronted 
with a precedent here by the Court of Appeals which prevents 
him from doing what he might think was the right thing to do. 

Mr. Hughes. Well, I say to your Honor if you are relying 
on the Harris case, the Harris case is cited to you by Mr. Fihelly, 
your Honor could very properly do it even consistent with that 
opinion because in that case he admitted his aliases. 

The Court. Well, it is a matter within the Court’s discretion, 
I presume. 

Now, just to clarify the situation, so that the Court will know 
just what it can rely upon, suppose the name James Medley and 
also the names which you say—what was the name he used, 
Mr. Hughes? You spoke about a name that was used to the 
deceased. 

Mr. Hughes. Fischer, your Honor. 

The Court. Now, suppose those two names were used in 
the indictment, would the defendant stipulate that he 
45 was the individual under those two names? 

Mr. Hughes. Yes;- we will so stipulate. 

The Court. Now, if that is so, how would the Government 
then be damaged by it? As a matter of fact, sir, the Court 
is bound to look at things as they are, and certainly when 
you use a number of aliases in an indictment and the jury has 
the indictment containing those aliases, it does seem to me 
you have blackened that man in the minds of the jury very 
materially. 

Mr. Fihelly. Well, your Honor, in connection with Fischer, 
you haven’t cleared things up, I respectfully submit, because 
there are two Fischer aliases, Larry Fischer and L. A. Fischer. 
Does he admit he is L. A. Fischer or that he has used that 
name? 
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The Court. What his counsel says is that he stipulates he 
is the same man known as Medley and Fischer. 

Mr. Fihelly. Well, does that include Larry and L. A.? 

Mr. Hughes. Well, isn’t L an abbreviation of Larry? 

The Court. Now, in order to see whether or not we can get . 
together in a practical way, does he agree that he has used 
the name Larry Fischer and L. A. Fischer? 

Mr. Hughes. At some time; yes, sir. 

Mr. Fihelly. That is enough for us, your Honor. We will 
be fair on the thing. If your Honor wants to strike the other 
two aliases, all right. 

The Court. Well, I will ask the Government this question 
as a matter of procedure: The only personal experience I have 
had is in Maryland. There the Grand Juries are always asked 
when they bring in a bill whether or not the Government can 
amend in matters of form and in matters of substance. 
46 Mr. Fihelly. You cannot amend an indictment. 
There is no doubt about that, your Honor. 

The Court. That would necessitate the matter going back 
to the Grand Jury? 

Mr. Fihelly. Well, you cannot amend an indictment. 

The Court. In the state of Maryland if you ask the Grand 
Jury specifically whether or not you can amend matters of 
form, but alter no matters of substance in the bills they have 
found, and they acquiesce in it, you can strike out these aliases. 

Now, I would suppose that if these aliases are not to be 
used the matter would have to go back to the Grand Jury. 

Mr. Fihelly. Well, you certainly cannot amend an indict¬ 
ment here. 

The Court. You would have to do that to strike out the 
aliases. 

Mr. Fihelly. Well, there is a possibility that you might 
have to, your Honor. That is why, as I say, when you are 
starting out to build your indictment you have to be practical 
and do what the Court of Appeals said in the Harris case. If 
a man has used certain of these names you have a right to 
. describe him under those particular names. The Grand Jury 
sitting now isn’t the grand jury that returned the indictment 



36 JOSEPH D. MEDLEY VS. UNITED STATES 

in this case. So this present Grand Jury couldn’t do anything 
about it without resubmitting the whole case. We had the 
same situation, as I say, before Justice Proctor in the McFar¬ 
land case where the defendant had enlisted under another 
name and had used these various aliases at one time or another 
because of his background. We had to put those things 

47 in and we explained to the Court as we explain to your 
Honor now why we put them in the indictment. 

The Court. I know you have explained it, but the explana¬ 
tion of partisan and the explanation of a judge are two dif¬ 
ferent things. 

Mr. Fihelly. Yes, your Honor. 

The Court. I have to regard the situation as it is and the 
question I have got to decide is whether aliases that are not 
necessary for the Government to present its case should be in 
the indictment. If it has to go back to the Grand Jury it will 
have to go back there. I cannot do anything about that. That 
is a comparatively small matter. 

Now the motion, of course, is a motion to strike, but as you 
have very properly suggested, I don’t know how you are going 
to strike. It seems to me the matter would have to go back 
to the Grand Jury, wouldn’t it? 

Mr. Hughes. Yes, your Honor. 

The Court. Well, I will pass upon that directly. 

Now let me ask you another thing, gentlemen: There are 
allegations here that the Grand Jury was not properly selected. 
I have only had an opportunity to glance at it. As I under¬ 
stand it the allegation is that the Grand Jury was selected 
from the telephone directory. Is that the substance of your 
complaint? 

Mr. Hughes. Yes, your Honor. 

The Court. You are of the opinion that does not fairly 
represent a cross-section of the community? 

Mr. Hughes. Yes; and is not consistent with the statute 
which provides how the Grand Jury should be selected. 

48 The Court. I haven’t had any occasion to read the 
statute. I will hear you, Mr. Fihelly. 

Mr. Fihelly. Your Honor, may I make this suggestion? 
Mr. Hughes agreed before your Honor came in, to try to save 
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time, I asked Mr. Hughes in what order he intended to argue 
his various motions, and inasmuch as we have filed demurrers 
to the various pleas in abatement we agreed that the Govern¬ 
ment to save time, should go ahead and present them first. If 
that is agreeable to your Honor, I will go ahead on that basis. 

The Court. Yes. 

Mr. Fihelly. The pleas in abatement are unrelated motions 
to quash and then at the end there is plea No. 2 which ap¬ 
parently is also a motion to quash. 

Our demurrer says that the pleas are fatally defective, that 
they are duplicitous and that even if the Court wanted to 
grant the relief which the defendant asked, that under the 
statute the Court could not grant it. The pleas are defective 
first of all because of the fact that the pleas in abatement are 
not verified and whoever heard of a plea in abatement that 
was not verified? There are numerous cases, for instance, 
there was a number of union defendants before your Honor not 
so long ago. 

The Court. That is right. 

Mr. Fihelly. And we had the same situation before Justice 
Proctor. In those cases they were sworn to on information and 
belief. Courts have held that is not sufficient. ‘The pleas are 
duplicitous for this reason, they have in the one pleading six 
various provisions each one of which would be good in and of 
itself, if there had been such violations, but they would 
49 have to be separate pleas. In addition to that, as I 
say, if the Court wanted to I feel under the statute the 
Court could not grant the relief. 

The defendant in this case was arraigned on March 29th. 
The pleas were filed on April 20th. Under title 18, section 
506 (a) of the United States Code, under the heading Objec¬ 
tions to drawing or Qualifications of a Grand Jury, time for 
filing exceptions—under that statute a grand jury can only be 
attacked within ten days after arraignment and this is nearly 
a month later. As to the duplicity situation, in Corpus Juris 
Secundum 22 Section 419, a plea is bad and demurrable for 
duplicity if it sets up two distinct offenses either in bar or 
abatement. Section 430, such plea is bad if it is based on in- 
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formation and belief or if it sets up two distinct grounds of 
abatement. 

The only Federal case we have, your Honor, is the case of 
the United States v. Richardson, 28 Fed. 61-67. The court 
said: “There is no doubt that twx> distinct defenses cannot be 
included in one plea in abatement.” 

Now. there is a very interesting case, Skate v. Hazelton, 
67 Maine, 598, which is almost the situation you have here 
where there were pleas in abatement filed attacking the Grand 
Jury because of the fact that the provisions of the state law 
there had not been complied with in impaneling and selecting 
the Grand Jury. 

The Court said a plea in abatement is bad if duplicitous. It 
tenders an issue upon three separate, distinct, independent 
propositions of fact- 

50 The Court. Mr. Fihelly, the Court thinks that your 
argument is sound. The Court also thinks, especially 
in a case of this importance to the defendant, the Court should 
allow counsel for the defendant to correct matters such as you 
have argued. 

In other words, if he filed the pleas over again and verified 
them, he could correct any errors of duplicity and matters of 
that kind. But isn’t he precluded by the statute which says 
that he must file his plea within ten days? 

Mr. Fihelly. I am afraid he is. 

The Court. So, if he is, there isn’t much point in going into 
all these technical matters. 

Mr. Hughes. I say this: This defendant was indicted on 
one day, March 29th, the same day the indictment was re¬ 
turned. He was brought into court and arraigned at that time 
and motion was made by defense counsel to continue the 
arraignment for at least two weeks to enable counsel to file 
any motions and pleas which he saw fit. 

Justice Schweinhaut insisted he be arraigned that day. A 
plea of not guilty was entered. Leave was granted by the court 
for two weeks within which to file any appropriate motions. 
The District Attorney himself on one occasion, and Mr. 
..Fihelly on another occasion gave me additional time within 
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which to file this plea. It was filed within the prescribed time 
which was agreed upon by Mr. Fihelly, the Court, and the 
District Attorney, Mr. Curran. 

Mr. Fihelly. Your Honor, we could not enlarge the statute. 
I was present when Mr. Hughes was given two weeks, but if 
the particular pleas were not filed within ten days as to the 
Grand Jury neither the Court nor the District Attorney 
51 can change the ten-day provision of that statute. 

The Court. Did you attempt to do it? 

Mr. Fihelly. The Court did give him two weeks within 
which to file appropriate pleadings. That is all that was said. 
There was nothing said about attacking the Grand Jury, but 
with that statement being made and the law being as it is 
written, neither the Court nor anyone else can change that. 

The Court. That is technically true, but do you mean to say 
there was nothing said by anybody which contained any in¬ 
formation that the action of the Grand Jury was to be attacked? 

Mr. Fihelly. Not a word by anyone. I honestly did not 
advise them of that statute. I did not remember it at the 
moment, I had only run into it once before, or I would have 
told Mr. Hughes about it. He knows I would. 

Mr. Hughes. I know you would. That is one of the rea¬ 
sons, if your Honor please, why I requested Justice Schwein- 
haut to give me two weeks before the defendant was arraigned. 
For some unknown reason the Government was so insistent 
on getting this defendant to appear before a Grand Jury on 
the same identical day that the indictment was returned and' 
he was brought into court and arraigned. What there is about 
this case which requires that much expediency, I don’t know, 
but I do say this and respectfully say that when this defendant 
is charged with first degree murder I feel confident in my own 
heart that your Honor would do nothing whatever to jeopardize 
his defense. 

The Court. If the Court should decide that two of these 
aliases should go out there would have to be another indict¬ 
ment? 
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Mr. Hughes. That is right, your Honor. 

52 The Court. And if it is desired to attack the Grand 
Jury that found that indictment, you would have to do 

it all over again. 

Mr. Hughes. Yes, your Honor. 

The Court. One situation the Court is confronted with— 
the defendant, says if he was indicted as James Medley alias 
Larry Fischer alias L. A. Fischer, that he has used those aliases, 
that he is properly described and properly named and there 
would be no defenses along that line. That would not bind 
him if he was reindicted. Of course, the Government’s position 
so far as these aliases are concerned is technically sound, but 
the question is whether the Court, if it can be avoided without 
jeopardizing society, should allow aliases to be used which 
would inevitably blacken this man in the minds of the jury. 
The Court thinks that on that one matter he will make to take 
it under advisement.. 

Mr. Hughes. There is another motion pending. 

The Court. What is the other one? 

Mr. Hughes. The defendant in this case has filed a motion 
to impound certain property and certain evidence. 

The Court. As far as your pleas in abatement are concerned, 
the demurrer to the pleas is sustained. That leaves before the 
Court this matter the Court has taken under advisement and 
this motion for impounding; is that correct? 

Mr. Hughes. Yes, your Honor. Your Honor has indicated 
you will take the motion to strike under advisement? 

The Court. Yes. 

Mr. Hughes. That only leaves the motion to impound 
pending? 

53 The Court. Well, the motion to strike is really a de¬ 
murrer. That is what it amounts to. 

Mr. Hughes. That is right. 

The Court. Now, on the motion to impound, I will hear you 
on that. 

Mr. Hughes. If your Honor please, this motion to impound 
is directed to the Court and to the sound discretion of the Court. 
What we pray is that your Honor enter an order requiring the 
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impounding of a certain revolver which was supposed to have 
been taken at the time, or shortly thereafter, of the arrest of 
the defendant in St. Louis, Missouri, and we would also like 
impounded the bullets which are supposed to have been re¬ 
moved, one if not two of them, from the body of the deceased. 
The reason of course, we respectfully urge this upon the Court 
is to enable us to be as accessible to important evidence as the 
Government is. We think that this evidence is sufficiently im¬ 
portant to us and to our defense that the Court should impound 
that evidence, to make it as accessible to us for the purpose of 
tests as it is to the Government. 

There is no doubt but what in law your Honor is empowered 
to enter such an order. I don’t, think the Government will deny 
that. We say it is important to us. We respectfully urge upon 
your Honor the impounding of that evidence. The Govern¬ 
ment has been in possession of it now for about two months. 
Certainly any tests that they have to make have been made 
probably were made before any testimony was taken before the 
Grand Jury. We think it only fair and equitable we should be 
given the same opportunity. 

Mr. Fihelly. If Mr. Hughes wants to make any test, we 
would only be too glad to cooperate with him. Any 
54 tests that are made in ballistics, even where the Court 
has evidence during the trial, are only made in the pres¬ 
ence of the experts on either side, to make sure that no damage 
is done to the evidence. So that you would not have a prac¬ 
tical situation doing what Mr. Hughes, wants to do. 

Now, under the Code we have this situation, your Honor.. 
The property clerk is made the official custodian and keeper 
of evidence obtained in a criminal case. The exact language 
of the Code with respect to the property clerk’s functions are 
set forth in title 4, section 152—“Shall be given into the cus¬ 
tody of the property clerk and kept by him.” 

Now, even when the Court wants the evidence, to show you 
that the law and the statute makes the property clerk the cus¬ 
todian and the keeper, title 4-160 of the Code provides as fol¬ 
lows: 

“If any property or money placed in the custody of the prop¬ 
erty clerk shall be desired as evidence in any criminal court 

683980—46-4 
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such shall be delivered to any officer who shall present an order 
to that effect from such court and shall be returned to the prop¬ 
erty clerk to be disposed of according to the provision of this 
chapter.” 

Now, I respectfully say that under the law, in any murder 
case I have ever seen, the property clerk has always had the 
evidence at this stage of the case. 

The Court. Is it your statement that the defense has the 
same access to this property in keeping of the property clerk 
that the Government has? 

Mr. Fihelly. We will see that it has. 

The Court. Do you say that is the law? 

55 Mr. Fihelly. I doubt that they have the same ac¬ 
cess, but I will cooperate with counsel. 

Mr. Hughes. I would rather have your Honor enter an 
order. 

Mr. Fihelly. I will be glad to cooperate and see that they 
do. Certainly no test would be made unless there were ex¬ 
perts present to see that there was no changes made in any 
of the bullets or any of the evidence. 

Mr. Hughes. How can the Government be embarrassed in 
any way, or inconvenienced by the evidence being impounded 
by the Court? 

The Court. Well, the only thing is, Mr. Hughes, that the 
property clerk is the one to have the property. The Court 
would hesitate to deliver it over to somebody else. It might 
be lost or something might happen to it. 

Mr. Hughes. Mr. Fihelly hasn’t told you the whole story 
with respect to that property. 

The Court. Just excuse me. Then you can make such state¬ 
ments as you think proper. 

Mr. Hughes. Yes, your Honor. 

The Court. If you find that you are not given such access 
to that property as you think you should have in order to pre¬ 
pare your defense you will report to the clerk—to the Court 
immediately and the Court will pass an order giving you that 
right. 
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Mr. Hughes. Might I make inquiry of the Government at 
this time as to whether or not the gun and the bullets are in 
the possession of the property clerk? 

Mr. Fihelly. They certainly are. 

56 Mr. Hughes. And have been for how long? 

Mr. Fihelly. That, I cannot tell you. They have 
been since they were obtained, so far as I know. 

Mr. Hughes. Now, you know better than that, Mr. Fihelly, 
because at the inquest at the Morgue during the course of 
the interrogation of the police officers, they were very squirmish 
as to where the bullets that were supposed to have killed Nancy 
Boyer were and where the gun was. 

Mr. Fihelly. Didn’t it come out at the inquest from Lieu¬ 
tenant Flaherty that the bullets were turned over to the F. B. I. 
laboratory for identification? 

Mr. Hughes. No, sir. He said he thought- 

Mr. Fihelly. According to your own motion, Mr. Hughes, 
at the time the defendant was arrested he was supposed to have 
had this gun. The agents of the F. B. I. arrested him. 

Mr. Hughes. No. 

Mr. Fihelly. That gun was taken over by the F. B. I. agents 
and it was turned over to the Police Department. 

Mr. Hughes. That was not alleged in the motion. 

Mr. Fihelly. You mention what came out in the Morgue. 
As soon as the property clerk got that evidence which came 
from the F. B. I. to the police, it goes to the property clerk 
under the regulations and under the law, and he has had that 
since he first obtained it. 

Mr. Hughes. We would like possession of it—we would like 
that the evidence be impounded by this Court. If your Honor 
would like, I will tell you why. 

The Court. Well, that is very necessary for the Court to 
know. 

57 Mr. Hughes. All of the information that can possibly 
be obtained is that Nancy Boyer was supposed to have 

been killed with a .32 caliber bullet. The caliber of the gun 
which is supposed to have been taken after the arrest of the 
defendant is a .38 caliber gun. We say if any tests are going 
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to be made with that gun we should be present. We should 
be able to furnish an expert of our own to determine what the 
test discloses. For that reason we are, as earnestly as we 
possibly can, urging upon the Court that this property be im¬ 
pounded. It is of vital importance to the defendant. 

The Court. Do you say if this property is tested in any way 
that the defendant may be represented by counsel and by 
experts? 

Mr. Fihelly. If the defense makes that request now, if any 
tests are made, I will be glad to cooperate in that, just as we 
would be present if any tests are made by them. 

Mr. Hughes. You say if any tests are made. 

Mr. Fihelly. Certainly. 

Mr. Hughes. Have any tests ever been made? 

Mr. Fihelly. Certain tests have been made. 

Mr. Hughes. Then we cannot be present. 

Mr. Fihelly. Certainly, we do not go to sleep on our rights. 

Mr. Hughes. We say that was not your right. 

The Court. In this particular proceeding anything that has 
been done in the past cannot be undone. Insofar as any re¬ 
quest for impounding is concerned, of course if anything im¬ 
proper has been done the question as to whether what was done 
is evidence would have to be passed on by the Court when the 
case is tried. I cannot pass on that particular question 
58 now. 

Mr. Hughes. Since the Government has admitted 
they have made certain tests with that gun, I see no reason 
why—no reason for objection that the Government would have 
here that that evidence should not be impounded. They ap¬ 
parently are through with it. 

The Court. You use the word impounded. It is impounded 
now. It is in the hands of the property clerk and the Court 
says if you want to make any tests on that property the Court 
will pass an order giving you that right, and in addition the 
Court says now if the Government makes any further inspec¬ 
tion of the property it should be done in the presence of the 
defendant. 
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Mr. Hughes. Would your Honor do this? Would it be any 
inconvenience to the Court to enter an order requiring the 
Government to place with the Clerk of the Court the three 
bullets which are supposed to have been involved in this mur¬ 
der? That would require no more room than a little envelope. 
The Court. What is the purpose of that? 

Mr. Fihelly. The purpose of it is to keep the evidence im¬ 
pounded in the Court so that it would be as accessible to us as 
it is to the Government. 

The Court. It is accessible to you where it is, sir. t 
Mr. Hughes. Mr. Fihelly says it is not. 

Mr. Fihelly. I say I will make it so. 

The Court. I am telling you the Court will give you an order 
to look at it and inspect it. 

Mr. Hughes. All right. That is enough for me. That satis¬ 
fies me. 

59 The Court. But the Court thinks in view of the fact 
there seems to be—as the defendant concedes the evi- 

i 

dence is vital and that any future inspection of that property j 
should be in the presence of the other side. j 

Mr. Fihelly. You mean when tests are made of any kind— 
in other words, when you say it would be an inspection, you 
mean any tests that are made? i 

The Court. That would be the only purpose of an inspection, J 
to have a test, wouldn’t it? 

Mr. Hughes. Yes, your Honor. 

The Court. Is that satisfactory? 

Mr. Hughes. That is agreeable to the defendant. 

The Court. Now, Mr. Fihelly, the Court is having some 
difficulty about this question of these aliases. The Court will ! 
hesitate to strike any alias—these alias J. H. Hannan, alias E. ! 
J. Stafford, and alias J. Haney, if the Government can give j 
the Court any reason to suppose that the interest of the Gov¬ 
ernment will be damaged by it, by such an amendment. Other- j 

wise I am inclined to sustain the demurrer, to the extent of i 

* 

requiring those three aliases to be stricken. 
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Mr. Fihelly. Your Honor, we can say nothing further than 
we have, that under the Harris case and under the law we have 
a right to use the various names that the defendant himself 
has used. We have been as reasonable as we could, in that we 
did not use all 14. We only used three or four that he was 
using right here in Washington at the time he was here under 
the name of Fischer, and he was using these other aliases. 

The Court. Did he use the name Hannan and Stafford and 
Haney here? 

60 Mr. Fihelly. That is my information, in selling cer¬ 
tain articles. 

Mr. Hughes. You told the Court a little while ago he used 
only Fischer—L. A. Fischer and Larry Fischer. 

Mr. Fihelly. No; I beg your pardon. 

Mr. Hughes. You said Stafford was used in New Orleans. 
That certainly has no relevancy in this case. 

The Court. I will have to think it over a little more, gentle¬ 
men. I have another matter at 3:30. 

Mr. Hughes. Might I address your Honor a question? 

The Court. Yes. 

Mr. Hughes. Did I understand your Honor’s ruling was that 
the demurrer to the plea in abatement was granted? 

The Court. Yes, sir. 

Mr. Hughes. In view of that fact I will ask your Honor for 
leave of the Court- 

(Mr. Hughes conferred with the defendant). 

Mr. Hughes. Well, that is all, your Honor. 

The Court. All right, gentlemen. I have another matter to 
take up now. 

(Whereupon, at 3 o’clock p. m. an adjournment was taken 
until tomorrow, Wednesday, May 2, 1945, at 10 o’clock a. m.) 

***** 


/ 
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61 In the District Court of the United States for the 

District of Columbia 

Wednesday, May 2,1945. 

United States of America 
v. 

Joseph D. Medley 
Criminal Nos. 75031, 75032 
Transcript of Proceedings—Volume C 
Copy for Mr. Justice Goldsborough. 

62 In the District Court of the United States for the 

District of Columbia 

Criminal Nos. 75031, 75032 

United States of America 
v. 

Joseph D. Medley 

Washington, D. C., May 2, 1945. 

The hearing on motions in the above-entitled cause was re¬ 
sumed before Associate Justice T. Alan Goldsborough, in Crim¬ 
inal Division, at 10 o’clock a. m., pursuant to adjournment on 
yesterday. 

Appearances: On behalf of the United States: John W. 
Fihelly. On behalf of the Defendant: James K. Hughes. 

63 proceedings 

Mr. Fihelly. Your Honor, whenever the matter of United 
Staes versus Medley is reached, but before your Honor rules, 
might I be heard on an offer of proof so that the record might 
be straight? 

The Court. Yes. Proceed. 
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Mr. Fihelly. This whole matter in connection with the 
motion to strike was argued fully before your Honor, but I 
may say informally, and I say it not in any critical attitude, 
I mentioned to your Honor what the Government expected to 
prove in their case, but I did not make an actual offer of proof 
to your Honor, which I desire to make at this time. 

The Government, if permitted, in connection with the evi¬ 
dence which they could show improving their case and in con¬ 
nection with the motion which is before your Honor, would 
show the following, and we make this.offer of proof- 

The Court. Don’t you think you had better make that at the 
bench? 

Mr. Fihelly. I will be glad to. 

(Counsel for both sides approached the bench, and conferred 
with the Court, in a low tone of voice, as follows:) 

Mr. Fihelly. We would first show the authenticity of the 
F. B. I. bills and posters, and the authenticity and reliability 
of the information which is contained therein; particularly, 
with respect to the 14 aliases which include all but one of the 
aliases that are mentioned in the indictment. 

In addition to that, we w’ould show, your Honor, the first 
paragraph of this statement wherein the defendant in 
64 his own handwriting admits all the 14 aliases. 

We would, in addition to that, as I mentioned to your 
Honor yesterday, show the admission by the defendant to the 
Commissioner when he was brought before him for arraign¬ 
ment, at a time when Mr. Hughes was not present and the ar¬ 
raignment was postponed, all of these aliases were read to him 
and he said, “Oh, I have used a number of them. I don’t re¬ 
member all of them.” 

In that same connection we would show, your Honor, that 
overnight he was questioned by detectives of the Metropolitan 
Police Force and Sergeant Felber said to him, “Where did you 
get the name L. A. Fischer that you used while stopping at the 
Annapolis Hotel?” 

And the answer would be, “I don’t remember where I got it. 

I used so many names.” 
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In addition to that, your Honor, we would show and are able 
to show the handwriting of the defendant on all of these regis¬ 
trations. Yesterday I had the photostats with me. Today I 
have the originals. We can show the handwriting of the de¬ 
fendant at or about the time of his arrest and at or about the 
time of this alleged murder and robbery, as corroboration of 
the fact that during that particular period, just before the rob¬ 
bery and murder, he was using these several aliases mentioned 
in the indictment. 

We would be able to show your Honor, in addition to that— 
I read your Honor yesterday the detailed list of the various 
dates on which these aliases mentioned in the indictment were 
used. We can prove substantially all of those facts. Your 
Honor will recall I read this list that I have here. 

The Court. Yes. 

65 Mr. Fihelly. In addition to that I just wanted to 
mention to your Honor that on the record there is no 
denial from the defendant that he did not use these other 
aliases. That is all I have to say, your Honor. 

Mr. Hughes. Might I say this to your Honor, as far as I 
know the defendant has made no statement whatever, but I 
would like to know from the Government whether or not they 
expect at the time of the trial to use those names for the pur¬ 
pose of proving other offenses against him. 

Mr. Fihelly. We do not expect to use them for that purpose. 
We expect to show that he used the names, but not to show other 
offenses. 

Mr. Hughes. One of them was used in New Orleans. It 
never was used here and it has nothing to do with this case. 

Mr. Fihelly. Well, the law is not that you can only show 
aliases that were used in connection with the case. There is 
no law against a man using any name he wents to unless there 
is a specific state statute against it, but if a man has used dif¬ 
ferent names the law is that you have a right to use those names 
descriptio Personae I believe it is called. 

Mr. Hughes. I would say if he was on the witness stand 
he could be asked whether or not he used this name or that 
name, but I say in the indictment it is highly prejudicial. 
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Mr. Fihelly. We do not intend to go into other offenses. 
We even had aliases for the deceased here. 

Mr. Hughes. You do not even have all of her aliases. 

Mr. Fihelly. That may be so. 

The Court. The Court is ready to rule, gentlemen. 

(Counsel returned to the trial table.) 

The Court. Gentlemen, since we adjourned yesterday 

66 the Court has given serious consideration as to the ques¬ 
tion of whether or not the petition to strike the aliases 

from the indictment, which of course is really an additional 
reason for the sustaining of the demurrer to the indictment, 
should be granted. 

Now, the Court is of the opinion that the indictment so far 
as aliases is concerned, comes clearly within the ambit of 
the case of Harris against United States in 63 App. page 232. 
The Court is also of the opinion that the use of aliases, rely¬ 
ing upon the statement of the District Attorney, has not been 
abused. 

The Court also in its consideration—it is proper, the Court 
thinks, to make this statement—the Court has a background 
of experience both as a prosecutor and as counsel for the de¬ 
fense in many criminal cases, capital cases, and the Court is 
of the opinion, clearly of the opinion after due reflection, that 
the Court can protect the defendant from any unfair use of 
aliases either as they appear in the indictment or as they may 
be attempted to be used in the progress of the trial. 

Now* at this point the Court thinks it would be unwise for 
the Court to go into any great detail as to the course of its 
reasoning in arriving at this conclusion, but the Court does 
want to emphasize what the Court believes to be true, and that 
is the Court will be in a position to protect and will, of course, 
protect the defendant from any unfair use of aliases at the 
trial in this case. 

The motion, therefore, to suppress, which as the Court has 
already stated is really an additional reason given for the sus¬ 
taining of the demurrer—the motion to suppress will 

67 have to be overruled. 

Mr. Fihelly. It was a motion to strike, your Honor. 

The Court. The motion to strike will have to be overruled. 
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Mr. Fihelly. So that the record may be clear on another 
matter, the pleas in abatement were headed pleas in abatement 
and also to quash. Neither side argued anything in connection 
with the motion to quash. We really meant those as pleas in 
abatement, didn't you, Mr. Hughes? 

Mr. Hughes. Yes. 

Mr. Fihelly. In other words, demurrers were filed to the 
plea in abatement which would in effect overrule the motion 
to quash. 

The Court. The demurrers to the pleas in abatement are 
sustained. 

Mr. Fihelly. So that takes in the motion to quash which 
is imbedded with it. 

Mr. Hughes. If your Honor please, I understand from your 
remarks that the Court would properly protect the defendant 
at the time of trial. I would like to know whether your Honor 
indicated by “the Court" you meant yourself? 

The Court. Well, I am not just certain who will try the 
case. I probably had assumed in making that remark that the 
case would be tried in this Court, but I haven’t taken it up. 

Mr. Hughes. Well, I have no doubt whatever, but what 
your Honor would fully protect any of the right of the de¬ 
fendant, and there is no Justice I would rather come before, 
your Honor. 

Mr. Fihelly. We certainly have no objection to it being 
tried before your Honor. 

68 The Court. All right, gentlemen. 

(Whereupon, at 10:15 a. m., the hearing was con¬ 
cluded.) 

***** 

72 The Clerk. The case of Joseph D. Medley. 

Mr. Fihelly. The Government is ready, if your Honor 

please, in Criminal No. 75031. 

• * • • « 

73 Marion E. Williams, residing at No. 3 East Irving 
Street, Chevy Chase, Maryland. 

Mary M. Artman, 1727 North Rhodes Street, Arlington, 
Virginia. 
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Catherine D. Mitchell, 12 Humboldt Street, Cambridge, Mas¬ 
sachusetts. 

Lieutenant Donald C. Mitchell, same address, Cambridge, 
Massachusetts. 

Effie L. Schlinger, 221 Lanvale Street, Baltimore, Maryland. 

James A. Riner, Atlantic Hotel, Chicago, Illinois. 

Thomas N. Lawrence, Hotel De Soto, New Orleans, Louisi¬ 
ana. 

Hugh C. Watson, 926 Cooper Street, Jackson, Michigan. 

Robert E. Stetekluh, 110 North Blackstone Street, Jackson, 
Michigan. 

Shirley A. Patton, 717 Avery Street, Pittsburgh, Pennsyl¬ 
vania. 

Lillian M. O’Malley, 2122 Brownsville Road, Pittsburgh, 
Pennsylvania. 

Louis M. Foster, 314 Warrington Avenue, Pittsburgh, Penn¬ 
sylvania. 

• • * * # 

112 Mr. Hughes. Do any of the prospective jurors, or 
are any of their family, patients of either Dr. Rosenberg, 
Dr. Christopher Murphy or Dr. McDonald, the Coroner and 
Deputy Coroners? 

(There was no response.) 

The Court. The Court will take a five-minutes recess. 

(Whereupon, there was a brief informal recess, at the con¬ 
clusion of which the proceedings were resumed as follows:) 

The Court. Proceed, gentlemen when you are ready. 

Mr. Hughes. Does any member of the prospective jurors' 
family work for any newspaper in Washington, D. C.? 

(There was no response.) 

Mr. Hughes. Does the prospective jury as it is now con¬ 
stituted individually think that they could give this defendant 
a fair impartial trial based solely on the evidence adduced and 
the law as his Honor will instruct you? 

(There was no response.) 

Mr. Hughes. We have finished our examination on the 
voir dire, your Honor. 
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The Court. Ladies and gentlemen, it is awfully hard for a 
person to actually tell whether or not they have any latent or 
concealed opinions or feeling about the thing. 

Now, you have served in this court since the first of this 
month and the Court has the utmost confidence in your char¬ 
acter and in your judgment. The Court thinks you have shown 
excellent judgment in every matter that has come before you 
in this court. Now, it is difficult, of course, when matters are 
in the newspapers for you not to have some sort of an 
113 idea, however latent or concealed it may be. Of course, 
the jury as selected will have the life and liberty of a 
fellow human being in their hands and I am sure that before 
you agree that you are competent to sit in this case you will 
have searched your mind fully and are convinced that there 
is nothing in the world now that influences you one way or 
the other, either as to this defendant’s innocence or guilt. 

Now, is the Court correct in that? 

(All jurors nodded in the affirmative.) 

Mr. Fihelly. The Government is satisfied with the jury as 
constituted. 

Mrs. Herfurth (Prospective Juror No. 12). May I ask one 
question? 

The Court. I wish you would. 

Mrs. Herfurth. Is there likelihood of having to remain 
away from home? 

The Court. No, Madam. 

Mrs. Herfurth. Thank you. 

Mr. Hughes. The defense will excuse No. 1. 

The Deputy Clerk. Frank Weaver will step down from the 
jury box. 

(Thereupon, Frank Weaver, being excused left the jury box.) 

The Deputy Clerk. Thomas Moore will take seat No. 1. 
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218 The Deputy Clerk. Stuart Vaile will take alternate 
seat No. 2. 

Thereupon Stuart Vaile, being called and interrogated, re¬ 
sponded as follows: 

By Mr. Maher: 

Q. Alternate Juror No. 2, do you have any conscientious 
scruples against the imposition of capital punishment in a first 
degree murder case?—A. I do. 

The Depury Clerk. Stuart Vaile will step down from the 
jury box. 

(Thereupon, Stuart Vaile being excused, left the jury box.) 

The Deputy Clerk. Is Robert Ames in Court? 

(There was no response.) 

A Member of the Panel. Are you sure that is not Dorothy 
Ames? We have one Dorothy Ames and a Robert Ames also, 
but Robert Ames is not here today. 

The Deputy Clerk. Thank you. That exhausts the list, 
your Honor. 

The Court. The jury list is exhausted. We will have some 
more tomorrow morning. I think we cannot complete the 
selection of the alternate jurors until tomorrow morning. Is 
there anything you would like to say, sir? 

Mr. Maher. No, your Honor. 

The Court. I think the Court should especially caution the 
jurors in the case and also the alternate who has been selected 
that under no circumstances should this case be 

219 discussed by you to any extent whatever, or among 
yourselves until you go into the jury room to discuss 

your verdict. That, of course, applies not only to people out¬ 
side of your family, but people in your family circle, because a 
chance remark may have a tremendous influence upon a man 
whether he be a juror or acting in some other capacity. 

Counsel both for the Government and for the defense have 
said to the Court that they saw no reason why the jury should 
be locked up and from the experience the Court has had with 
this jury in the last month, the Court is of the same opinion. 
The Court has entire confidence in the jury. 
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Now, on this question of newspapers, of course, you should 
not read anything about this case. It is hardly worth while for 
the Court to tell you not to read a newspaper at all, because 
I think that is unreasonable, and asking too much of you, and 
it is not necessary. If, when those of you who subscribe to 
papers will just have someone in the family clip anything 
about this case out of the paper before you read it, that is all 
that is necessary. Those of you who buy papers at the news¬ 
stand can get some member of the family or a friend to do the 
same thing. Just clip it out of the paper. I think that covers 
the newspaper situation, don’t you, gentlemen? 

Mr. Fihelly. Yes, your Honor. 

Mr. Hughes. Yes, your Honor. 

The Court. Of course, the Court knows you will follow that 
suggestion. I don’t like to say it is an order because I don’t 
think it is necessary to do that, but you should not under any 
circumstances read anything about this case pending this trial- 
The gentleman who was selected as alternate understands that 
applies to him also, what the Court has said. 

220 Now, the Court has no jurisdiction at all over the 
press, but the Court does have a right to make a sug¬ 
gestion and a serious suggestion and that is during this case it 
is bound to be reported, of course. The suggestion is that dur¬ 
ing the trial of this case that the Court be judicially under 
cover, that nothing which would be considered in the slightest 
degree as the reflection of an opinion appear in the papers. 

Now, the press may think that is unnecessary caution in view 
of the Court’s admonition to the jury that the jury are not to- 
read the papers. But it is necessary for this reason: The 
atmosphere of a community and the atmosphere of a courtroom 
permeates the jury to a certain extent. There is no way to avoid 
it. It is very necessary that this case, as every other case, 
should be considered in a perfectly objective way. 

As I said before, I want to emphasize the fact the Court does 
not claim to have and does not have any control at all over the 
press. 
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Tomorrow morning, gentlemen, the first thing the Court will 
do will be to select the second alternate juror. The jury are 
excused until tomorrow morning at 9:45. 

(Whereupon the members of the jury were excused.) 

The Court. Will counsel approach the bench, please? 

(Counsel for both sides approached the bench and confeijed 
with the Court, in a low tone of voice, as follows): 

The Court. Now, I don’t know of anything, of course, but 
if you gentlemen think of anything else that the jury ought to 
be cautioned about, why, you let me know tomorrow morn¬ 
ing—either side. 

In a case with as much notoriety as this, it is awfully 
221 difficult to keep the water smooth. 

Mr. Fihelly. It is. 

The Court. All right, gentlemen. Ten o’clock tomorrow 
morning. 

• • * • * 

226 Now, in support of the charge, the Government may 
call any or all of the following witnesses. The witnesses are 
seated on the left of the courtroom. They will please rise when 
their names are called. Some of them are not present. Some 
of the witnesses who may be called are not present. 

Marion E. Williams, No. 3 Irving Street, Chevy Chase, 
Maryland. 

Mary M. Artman, 1727 North Rhodes Street, Apartment 
No. 233, Arlington, Virginia. 

Catherine D. Mitchell, No. 12 Humboldt Street, Cambridge, 
Massachusetts. 

Lieutenant Donald C. Mitchell, U. S. N. R., No. 12 Hum¬ 
boldt Street, Cambridge, Massachusetts. 

Effie L. Schlinger, 221 Lanvale Street, Baltimore, Maryland. 

James A. Riner, Atlantic Hotel, 316 South Clark Street, Chi¬ 
cago, Illinois. 

Thomas N. Lawrence, Hotel DeSoto, 420 Barone Street, New 
Orleans, Louisiana. 

Hugh C. Watson, 926 Cooper Street, Jackson, Michigan. 

Robert E. Stetekluh, 110 North Blackstone Street, Jackson, 
Michigan. 
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Shirley A. Patton, 717 Avery Street, Pittsburgh, Pennsyl¬ 
vania. 

Lillian M. O’Malley, 2122 Brownsville Road, Pittsburgh, 
Pennsylvania. 

Louis M. Foster, 314 Warrington Avenue, Pittsburgh, Penn¬ 
sylvania. 

Otto M. Myer, 232 Locust Street, Pittsburgh, Pennsylvania. 
Louis E. Adelman, 639 College Avenue, Pittsburgh, Penn¬ 
sylvania. 

* * * * *. 

241 The Court. I would like to speak to the alternate 
jurors a minute. 

You understand it is your function to sit in this case just 
like the jurors do, and conduct yourself just like the jurors, and 
you will serve as an active juror in case any juror gets sick, or 
anything of the kind. It is necessary for the Court to ad¬ 
monish you that you are not to discuss this case with anyone 
and you are not to read anything about it in the papers. It is 
very easy to get somebody to clip any news of this trial from 
the papers before you read it, and I will say to the 

242 jurors and to the alternates also, if they can avoid any 
news comments of the trial on the radio, they should 

do so. 

You may proceed, Mr. Fihelly. 

Opening Statement to the Jury on Behalf of the United 

States 

***** 

248 * * * He looked through his pockets and couldn’t 

find his checkbook. The defendant did flash a bankbook 
around saying he had plenty of money. Then he took one of 
Mrs. Boyer’s blank checks on the Riggs Bank and struck out the 
name Riggs Bank and made out a $25 check on the Bowery 
Bank of New York City. 

***** 


6 $ 3980 —* 


/ 
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256 Thereupon Dr. Christopher J. Murphy was called 
as a witness for and on behalf of the United States and, 
having been first duly sworn, was examined and testified as 
follows: 

Direct examination by Mr. Fihelly: 

Q. Will you state your full name for the record?—A. Chris¬ 
topher Joseph Murphy. 

Q. You are a practicing physician here in this city, and also 
Deputy Coroner; is that right?—A. I am, sir. 


257 By Mr. Fihelly: 

Q. Calling your attention to the 8th of March, did 
you have occasion to go anywhere on 16th Street in this city 
in connection with your official duties?—A. I did. 

Q. Will you state to his Honor and the members of the jury 
just where it was and when it was?—A. I don’t know the exact 
number of the apartment house. It was at 16th and Florida 
Avenue across from the Roosevelt Hotel. Apartment 909. 

Q. Do you remember the name of the apartment house?— 
A. The Washington House. 

Q. About what time did you get there?—A. I got there 
around nine—between nine and 9:30, as I recall, approximately. 

Q. That is p. m., in the evening?—A. Yes, sir. 

Q. Whom did you see when you got there, and what did 
you do officially, Doctor?—A. I saw members of the Homicide 
Squad and I saw a lady in the kitchen. She was in a sitting 
position between the frigidaire and the wall, sitting on the 
floor, with her head lying on her right shoulder, or right chest. 
One leg was under, bent up under the other, and the out¬ 
stretched leg was under the cabinet. I pronounced the woman 
dead at 9:30 p. m. on the 8th of March. 

* # * * « 

258 Q. How long did you stay there, would you say, Doc¬ 
tor?—A. I stayed there until the body was removed to 

the District Morgue. I ordered the body removed after photo¬ 
graphs had been taken by the Police Department, and I per- 
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sonally moved the body from the kitchen out into the other 
room by sliding it on a rug, to find out whether or not there was 
a gun under the body, because of the fact in scrutinizing the 
body I found out that the deceased had been shot in the head. 

The kitchen was more or less in disorder; there were empty 
bottles, Pepsicola bottles, Coca Cola bottles, on the floor, and 
a quart bottle. There were likewise bottles and dirty dishes in 
the sink. 

Q. Can you give us an idea of how long you remained there, 
Doctor? That is what I am after, is the time.—A. As near as 
I can remember it was around 10:30 or 11 o’clock that I ordered 
the body removed and I followed the body to the Morgue. 

Q. You mentioned that you saw a woman who was dead 
there. Did you see any other woman there?—A. Yes, sir; I 
did. 

Q. Who was that? Tell us about that. 

A. I don’t recall the woman’s name. I think it was Slosser 
or something like that. She was the manager. She made her 
identity known to me as the manager of the apartment house, 
and she identified this body to me as that of Nancy Boyer. 

Mr. Fihelly. I will ask these various photographs be 
marked by consecutive numbers for Government identification. 

(Photographs were thereupon marked “Government’s Ex¬ 
hibits 1 through 9,” inclusive, for identification.) 

259 By Mr. Fihelly: 

Q. Doctor, I show you these Government’s Exhibits 1 
to 9 and ask you to look at them and state whether or not any 
or all of those depict parts of the apartment and what you saw 
there on this particular night? There is a number on the back 
of each one officially designating it. 

Mr. Hughes. Just a moment. May we approach the bench? 

(Counsel for both sides approached the bench and conferred 
with the Court, in a low tone of voice, as follows:) 

Mr. Hughes. There are certain pictures which I say are 
highly inflammatory and have no evidentiary value whatever, 
and I object to the witness even giving the jury a slight op¬ 
portunity to observe them. 

The Court. You object to all of them, do you?. 



60 


JOSEPH D. MEDLEY VS. UNITED STATES 


Mr. Hughes. I object to any except these two, your Honor. 
They have no evidentiary value whatever. 

Mr. Fihelly. As I mentioned, your Honor, to the jury, it 
is important in this particular case to show that the woman was 
dressed the same way when her body was found later, as she 
was dressed the night of the game, it being the Government’s 
theory that she never left that apartment. She has around her 
neck a scarf indicating she was ready to go out. She has under 
her leg a pocketbook which is different from the pocketbook 
which she had at the game, which was a cloth one, indicating, 
according to the Government’s theory, that she was getting 
ready to keep this appointment to go out for breakfast with the 
defendant when this attack took place. There was no ring on 
her finger showing that the particular ring which had 
260 been on her finger just before was missing. 

Mr. Hughes. That can be proven by lay witnesses. 

The Court. Your contention is—you are going to offer evi¬ 
dence tending to show.that she had these clothes on? 

Mr. Fihelly. Yes. 

The Court. You are going to exhibit those photographs to 
a witness and ask her if she had those clothes on? 

Mr. Fihelly. Yes, your Honor; and I have the dress in court 
which the Doctor would identify, and the scarf. 

The Court. What doctor? 

Mr. Fihelly. Dr. Murphy. 

Mr. Hughes. Well, if the dress is here, certainly you don’t 
need pictures. 

The Court. Do you have witnesses who will identify that 
these were the clothes she had on at the party? 

Mr. Fihelly. That is correct, your Honor. 

The Court. The Court overrules the objection. 

Mr. Hughes. Exception, your Honor. 

The Court. Yes. 

(Counsel returned to the trial table.) 

By Mr. Fihelly: 

Q. I show you Government’s Exhibits 1 and 2, Doctor, and 
ask you whether or not they depict what you saw in the kitchen 
there that night on your arrival?—A. They do. 
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Mr. Fihelly. We offer Exhibits 1 and 2 in evidence, if your 
Honor please. 

Mr. Hughes. I object to it, your Honor. 

The Court. Overruled. 

261 Mr. Hughes. Exception. , 

(Photographs heretofore marked “Government Ex¬ 
hibits 1 and 2” for identification, were thereupon received in 
evidence).- 

By Mr. Fihelly: 

Q. I will show you Government Exhibit 5 and ask you 
whether or not that depicts anything you saw in connection 
with your approach to the apartment there that night?—A. 
That looks like the hallway leading to the room. 

Q. How many rooms were there in the apartment, Doctor?— 
A. I don’t know, sir. Do you mean in the individual apart¬ 
ment? 

Q. Yes; in the Boyer apartment. 

A. Oh, I thought you meant the apartment house. There 
were two rooms; a kitchenette and bath. 

Q. Do you have with you, Doctor, the dress that the de¬ 
ceased had on that particular night?—A. I do. 

Q. Will you show us that, sir? 

(The dress was thereupon produced.) 

Mr. Hughes. Of course we make the same objection to this 
being displayed before the jury, your Honor. 

The Court. Overruled. 

Mr. Fihelly. Will you mark this 10,1 believe the next num¬ 
ber is, for identification? 

(The dress was thereupon marked “Government Exhibit 10,” 
for identification). 

Mr. Fihelly. Government 10 is a dress. We offer this in 
evidence, if your Honor please. 

Mr. Hughes. I object. 

262 Thfe Court. Overruled. 

(Dress, heretofore marked “Government Exhibit 10” 
for identification, -was thereupon received in evidence.) 
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By Mr. Fihelly: 

Q. Was there anything around the neck of the deceased, did 
you notice; something that is shown in the picture?—A. Yes. 

Q. Can you tell us anything about that?—A. There was a 
scarf around the neck. 

Q. Did you make any examination of that scarf then, or at 
any time?—A. I did, sir. 

Q. What can you tell us about that?—A. The scarf was 
twisted around the neck. There were two bands of powder 
burns from gunshot holes in the scarf. 

Q. How close does a gun or revolver have to be held to make 
a powder burn?—A. Within 18 inches from the point of en¬ 
trance. 

Q. Do you have the scarf with you?—A. I do. The scarf 
in its twisted condition [producing scarf]. 

Q. Can you explain to the jury—you may step down to do 
it—just the position of the scarf and where the powder burns 
were? , 

(The witness stepped in front of the jury box.) 

A. The scarf was twisted like this around the neck. 

Mr. Hughes. Has that been offered? 

Mr. Fihelly. I am going to mark it and offer it. I will be 
glad to do it right away, sir. 

263- (The scarf was thereupon marked “Government Ex¬ 

hibit 11,” for identification.) 

Mr. Fihelly. We offer this in evidence as Government’s 
Exhibit 11. 

Mr. Hughes. We object to it. 

The Court. Overruled. 

(Scarf heretofore ’ marked “Government Exhibit 11” for 
identification, was thereupon received in evidence.) 

The Witness. The scarf had been twisted, and here are 
the powder marks as described by me, with the holes, here and 
another one there. There is a hole and there is one. There is 
the powder bum. 
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By Mr. Fihelly: 

Q. While this is untangled now, when you got it-A. It 

was twisted in this fashion. (The witness returned to the 
witness stand): 

Q. Who, if anyone, took that scarf from the neck of the de¬ 
ceased, do you know, Doctor?—A. The scarf was taken from 
the neck by us at the District Morgue. Dr. McDonald re¬ 
moved the scarf while I was describing the scarf. 

Q. Now, you mentioned that the body was moved. That 
was after the photographs were taken, I believe.—A. That is 
correct, sir. 

Q. And the particular photographs that you have mentioned 
here were taken by Mr. Gullickson, I believe, in your pres¬ 
ence?—A. By Mr. Gullickson of the Police Department. 
264 Q. Did you find any weapon there, Doctor?—A. I 
did not. 

Q. Did you see any bullets of any kind, sir?—A. I did, sir. 

Q. Will you tell his Honor and the members of the jury 
about that, Doctor?—A. I found a bullet—I saw a bullet on the 
floor just to the right of the body. This bullet was distorted 
and I found a mark on a shelf running from alongside of the 
wall where the bullet had struck and fallen down. 

Mr. Hughes. Just a minute. That is a conclusion. I move 
it be stricken. 

The Court. No. 

The Witness. I base my conclusion on the fact that 
splinters and paint from the wood were on the floor. 

By Mr. Fihelly: 

Q. What was done with the body, if you know of your own 
personal knowledge?—A. The body was transferred to the 
District Morgue. 

* Q. Who took her to the Morgue, if you know.—A. Joe 
Small, one of the attendants at the Morgue. 

Q. What, if anything, did you do officially with the body at 
the Morgue, later, and fix the time, if you can, sir.—A. I per¬ 
formed an autopsy on the body at the District Morgue at 12:30 
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a. m. on the 9th of March which would be the morning after 
I had seen the body at the residence. 

Q. This is the same body you saw up there?—A. That was 
the body. It was identified to me by the name of Nancy Boyer 
in apartment 909 at 2120 16th Street, Northwest. 

265 Q. Who was present at the autopsy and what if any¬ 
thing can you tell us with respect to your findings in 
connection with that?—A. Present at the autopsy were Drs. 
MacDonald and Rosenberg, members of the Homicide Squad, 
Major or Colonel Kelley, Superintendent of Police. I per¬ 
formed an autopsy and removed from the deceased a bullet 
from her head and turned that bullet over to Sergeant Ennis 
of the Homicide Squad. 

Q. Did you make any mark or identifying mark on it, Doc¬ 
tor?—A. I did. I marked a B which would be the first initial 
of the last name of the deceased, as identified to me, on the base 
of the bullet. 

Mr. Fihelly. I ask this be marked by the next Government 
exhibit number. 

(The bullet was thereupon marked “Government Exhibit 
12” for identification.) 

A Deputy Marshal. This honorable Court stands recessed 
for five minutes. • 

(Whereupon there was a brief informal recess, at the con¬ 
clusion of which the proceedings were resumed as follows:) 

By Mr. Fihelly: 

Q. I show you Government Exhibit 12 for identification, 
which is a bottle containing some object and look at it and 
state whether you have even seen it before, Doctor.—A. I 
have, sir. 

Q. Where did you see it before, and what is it, if you 
265 know of your personal knowledge?—A. This is the 
body I took out of the brain of Nancy Boyer on the 
morning of March 9th. 

Q. You said the body. I guess you mean the bullet.—A. I 
said I took it out of the body. 

Q. It is the bullet you took out of the body?—A. It is the 
bullet I took out of the brain of Nancy Boyer. 



JOSEPH D. MEDLEY YS. UNTIED STATES 


65 


Q. How do you identify it?—A. I marked it with a B on the 
base for identification, with the first letter of the last name of 
the deceased. 

Q. Other than that identifying mark, can you tell us whether 
or not that bullet seems to be in the same condition as when 
you took it out, or when you marked it?—A. It is. It is a 
markedly distorted bullet. 

Q. What did you do with the bullet after you took it out and 
marked it, Dr. Murphy?—A. I tjirned it over to Sergeant 
Ennis. 

Q. Do you recall when that was?—A. Yes, sir; that was on 
March 9, 1945. I turned this bullet over to Sergeant Ennis 
at 1:10 p. m., at the District Morgue. 

Mr. Fihelly. We offer this bullet in evidence, if your Honor 
please. 

Mr. Hughes. We have no objection. 

Mr. Fihelly. Do you want to see it, Mr. Hughes? 

Mr. Hughes. No. 

(Bullet heretofore marked “Government Exhibit 12” for 
identification, was thereupon received in evidence.) 

Mr. Fihelly. I don’t know what your Honor’s cus- 
267 tom is. Do you pause while the jury is looking at it? 

[Handing Exhibit 12 to the jury.] 

The Court. Do you see any necessity for it? 

Mr. Fihelly. I don’t, myself, your Honor. I just wondered 
what your Honor’s practice was. Will you mark this by the 
next number for identification? 

(A black leather pocketbook was thereupon marked “Gov¬ 
ernment Exhibit 13” for identification.) 

By Mr. Fihelly: 

Q. I show you a pocketbook which is marked “Government 
Exhibit 13” for identification, and ask you to look at that and 
state whether or not you saw it before, particularly in connect 
tion with this case that you are testifying on?—A. I saw this 
pocketbook under the body—partially under the body of Nancy 
Boyer in her apartment house on the evening of March 8th. 

Mr. Fihelly. We offer this in evidence. 

Mr. Hughes. I would like to ask a few preliminary questions, 
your Honor. 
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The Court. Proceed. 

Mr. Hughes. Did you take that pocketbook with you when 
you took the body from 16th Street? 

The Witness. No; I didn’t. I turned it over to the Police 
Department. 

Mr. Hughes. You turned it over yourself? 

The Witness. I didn’t turn it over personally. Everything 
that was there was turned over to the Police Department. 

Mr. Hughes. Where was the pocketbook when you left the 
apartment? 

268 The Witness. In the hands of Lieutenant Flaherty of 
the Homicide Squad. 

Mr. Fihelly. Is that all? 

Mr. Hughes. Yes. 

Mr. Fihelly. We renew our offer. 

Mr. Hughes. Was there anything in the pocketbook? 

The Witness. Is there anything? 

Mr. Hughes. Did you examine the contents of it? 

The Witness. Lieutenant Flaherty opened the pocketbook. 
I didn’t open the pocketbook because of the fact—I didn’t 
handle anything particularly on account of fingerprints until 
after the fingerprinting men had made their tests. Lieutenant 
Flaherty opened the pocketbook. There was a handkerchief 
in the pocketbook. What else was in the pocketbook, I don’t 
recall. 

Mr. Hughes. How do you identify the pocketbook? 

The Witness. I identify the pocketbook as a pocketbook 
similar to the one I saw at that time. 

Mr. Hughes. You cannot say that is the pocketbook posi¬ 
tively, under oath? 

The Witness. I would say positively it is the pocketbook 
under oath, because of the fact on my examination of the pocket- 
book just now the pocketbook is exactly similar to the pocket- 
book I saw at that time, and I notice there is blood on the 
pocketbook. Blood had run down on the body of Nancy Boyer 
in the vicinity of the pocketbook and was on her leg, in that 
vicinity. 
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• Mr. Hughes. That is what you predicate your conclusion on? 

The Witness. That is correct. 

269 Mr. Hughes. In other words, you didn’t put any 
identifying mark on that pocketbook? 

The Witness. No, sir; I didn’t. 

Mr. Hughes. So that you could positively identify it as the 
pocketbook? 

. The Witness. Other than I say it is a pocketbook of exactly 
description as that pocketbook. 

Mr. Fihelly. Do you still object to it? 

Mr. Hughes. I object to it on the ground it is not sufficiently 
identified. 

The Court. The Court thinks it is sufficiently identified to 
go to the jury. The jury has heard the testimony. They know 
just what weight to give to it. Proceed, Mr. Fihelly. 

By Mr. Fihelly: 

Q. Now, you mentioned you took a bullet from the head at 
the Morgue. Just what particular part of the head was this 
wound or were the wounds, if there was more than one, Doc¬ 
tor?—A. Well, there were in this body- 

Q. Or other parts of the body, if there were other parts 
wounded.—A. There was one, two, three, four, five—there were 
six gunshot wounds in this body. 

Mr. Fihelly. May we have permission for the doctor to 
stand up and demonstrate to the jury the various- 

The Court. Yes. 

By Mr. Fihelly: 

Q. Stand up and demonstrate where the six wounds 

270 were if you can depict them. 

A. (Standing.) There was two gunshot wounds of 
entrance, one one inch above and three-quarters of an inch 
posterior to the opening in the left ear, which would make a 
gunshot wound about where I am pointing. 

There was a gunshot wound of entrance in the same ear half 
an inch above the opening along here, with the wound of exit 
posterior to that. 
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Then there was a gunshot wound of entrance on the back part 
of the index finger of the left hand, with the wound of exit 
on the palmar surface of the left hand. There were two gun¬ 
shot wounds of entrance in the vicinity of the gunshot wounds 
of the ear, corresponding in location, in the skull behind the 
gunshot wound described in the ear. 

Q. Doctor, with respect to the wound in the finger that 
you have mentioned, will you tell us whether there were any 
powder burns in connection with that wound you found.—A. 
There was dense powder marks about the wound of entrance 
on the back part of the finger. 

Q. Did you find any powder marks in connection with the 
head wounds, the ear wounds, other than you have indicated 
already in your testimony?—A. There were powder marks, as 
I remember, about one of the wounds, the upper wound of 
entrance into the skull, not dense like the powder marks on 
the finger. 

Q. What was the cause of death, Doctor, if you determined?— 
A. Gunshot wound of the brain—of the skull—injuring the 
brain and causing intercranial hemorrhage and shock. 

Q. Which of the wounds was the fatal one, or were 
271 they both fatal?—A. There was only one that entered 
the brain in its entirety and passed through the brain. 
That was the fatal wound, and that took a course from left 
to right completely across the brain and was removed by me 
from the right parietal lobe of the brain about where I am 
pointing. 

Q. What was the course of the other bullet which you in¬ 
dicated as not having been fatal?—A. That bullet—I was of 
the impression that it entered and exited right through the 
scalp and through the lobe of the ear. 

Q. When you saw the body of Nancy Boyer in her apartment 
on March 8th, how long would you say she had been dead, 
Doctor?—A. Well, rigor mortis had set in and had disappeared 
in the entire body with the exception of the lower jaw. There 
was a slight amount of rigor mortis there, and that is the last 
place that rigor mortis disappears. 

Rigor mortis is a stiffening or contracture of the muscles of 
the body caused by a change within the muscles substance. 
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Rigor mortis begins in from two to six hours. Eight hours is 
the maximum, after death. It becomes complete in two hours. 
It begins in the face, the lower jaw, the neck, the chest, and 
upper extremities and down to the lower extremities. It dis¬ 
appears in practically the same way that it comes on, from the 
legs going up. 

After rigor mortis becomes complete in two hours after it 
sets in, the rigor mortis remains from 12 to 48 hours in the 
body and then disappears completely in approximately two* 
hours after it starts to disappear. There are certain- 
272 elements which have a tendency to accelerate the forma¬ 
tion of rigor mortis. There are certain elements that 
retard the formation of rigor mortis. Heat accelerates rigor 
mortis and cold retards it. Rigor mortis will develop faster 
in a muscular, well developed, robust individual—more so than 
a thin emaciated individual. 

Mr. Hughes. Your Honor, I object to this. This certainly 
is not responsive to the question which was propounded. The 
question was how many hours do you estimate Nancy Boyer 
had been dead when you saw her at the apartment. 

The Court. The Court overruled the objection. 

Mr. Hughes. Exception. 

The Witness. My reason for explaining that is to show- 

The Court. Proceed, Doctor. You don't have to make any 
explanation. 

The Witness. I estimated she had been dead over 48 hours 
with a maximum of probably about 60 to 62 hours. 

By Mr. Fihelly: 

Q. What was the condition in the apartment when you got 
there with respect to heat or cold, Doctor, if you recall?—A. As 
I recall the apartment was not heated. It was chilled. 

Q. Was there any alcohol test made of the blood in connec¬ 
tion with the autopsy, Doctor?—A. There was. 

Q. What did that show?—A. The blood of Nancy Boyer was 
negative for alcohol. 

Q. You mentioned the body was identified to you by the 
resident manager. Was it again identified by anyone else?— 
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A. It was, sir. 

273 Q. When was that, and by whom?—A. It was identi¬ 
fied to me by Joe Small, the man who received the body 

at the residence and took it to the D. C. Morgue, around eight 
or 8:30, as near as I can remember, p. m^ on March 9th. He 
called me on the ’phone and told me the body had been identi¬ 
fied to him as the body which had been identified to me at the 
residence, as that of Nancy W. Boyer, by her relatives. 

Q. Now, you had mentioned certain injuries to the finger 
and to the head, and so forth. Were there any other marks 
on the body indicating any lesser form of injury to the de¬ 
ceased?—A. There were, sir. 

Q. Will you state what they were?—A. There were a few 
scratch marks noted on the neck of the decedent. There was 
likewise a bruise on her mouth. There was a contusion on the 
right side of her mouth involving the lower lip at the angle 
where I am pointing. There was likewise a contusion on her 
right w’rist. Likewise there were two scratches on the left side 
of her neck. 

Q. The contusion of the lip, what could have caused that, in 
your opinion?—A. The force of a blow exerted from without. 

Q. WThat could have caused the other contusions, in your 
opinion as a physician, sir?—A. Force exerted from without 
would cause the contusions. The scratch marks would be by 
some implement dragged across the neck. 

Q. Showing you Government Exhibits 1 and 2 again, 

274 there appears near the body a large dark circle on the 
floor. Can you tell us what that was if you saw it 

personally?—A. Blood. 

Q. Were there any shoes found on the body, Doctor, if you 
recall?—A. There were.no shoes, sir—black slippers. 

Q. Will you show to us if you have got those in the bag, 
Doctor- 

(There was a pair of black slippers produced.) 

Mr. Fihelly. W r e ask these be marked for identification by 
the next number. 

(Pair of black slippers was thereupon marked “Government’s 
Exhibit for identification, No. 14”.) 
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By Mr. Fihelly: 

Q. I show you these slippers and ask you whether or not they 
were the ones that were taken from the body?—A. These are 
the ones that were taken from the decedent. 

Mr. Fihelly. We offer these in evidence, if your Honor 
please. 

Mr. Hughes. May I see them please? 

Mr. Fihelly. Surely [handing exhibit to counsel]. We of¬ 
fer these in evidence. % 

Mr. Hughes. We have no objection. 

(Slippers heretofore marked “Government Exhibit 14” for 
identification, were thereupon received in evidence.) 

By Mr. Fihelly: 

Q. Now, will you look at your records, or from your recol¬ 
lection, do you recall whether there were any stock- 
275 ings?—A. There were tan stockings. 

Q. Do you have those there, sir?—A. Yes, sir [hand¬ 
ing stockings to counsel]. 

Mr. Fihelly. We ask these be marked by the next identi¬ 
fication number, which is 15. 

(Pair of stockings was thereupon marked “Government Ex¬ 
hibit 15” for identification). 

Mr. Fihelly. We offer these in evidence. 

Mr. Hughes. We make the same objection, your Honor. 

The Court. Objection overruled. 

(Stockings heretofore marked “Government Exhibit 15” for 
identification, were thereupon received in evidence.) 

. By Mr. Fihelly: 

Q. Now, what, if any undergarments were on the deceased, if 
your records show, or if you recall?—A. She had on a pink slip. 
She had an apricot colored girdle and brassiere. There was 
also a bunch of artificial violets- 

Q. First of all as to the undergarments, do you have those 
there with you if defense counsel wants to examine them?— 
A. I do. 

Q. With respect to the artificial violets, will you show me 
those, Doctor?—A. Yes [handing artificial violets to counsel]. 
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Mr. Fihelly. We ask these be marked by the next exhibit 
number. 

(Artificial violets were thereupon marked “Government’s 
Exhibit 16” for identification.) 

276 By Mr. Fihelly: 

Q. I show you Exhibit 16, Doctor, an artificial 
bouquet, that you referred to, and ask you whether those are 
the flowers you testified to that you saw taken from the body, 
or near the body?—A. That i9 correct, sir. 

Q. Showing you Government Exhibit 1 in particular, I ask 
you if you can show anywhere in that picture where those 
flowers were at the time you first saw the body?—A. They are 
down between the legs of the decedent. 

Q. Will you just step down and point out to the jury where 
that is, sir? 

(The witness stepped before the jury box and indicated on 
the photograph.) 

Mr. Fihelly. We offer No. 16 in evidence, if your Honor 
please. 

Mr. Hughes. No objection. 

(Artificial violets heretofore marked “Government’s Ex¬ 
hibit 16” for identification, were thereupon received in evi¬ 
dence.) 

Mr. Fihelly. I may say, Mr. Hughes, there is a comb, too, 
imbedded with this. 

By Mr. Fihelly: 

Q. Was the comb on there at the time you saw it?—A. There 
was a comb at that time. 

The Court. Gentlemen, the Court meets in general term 
today, and I will have to take a recess until two o’clock. 

(Whereupon at 12:45 o’clock p. m., a recess was taken until 
two o’clock p. m., of the same day.) 
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277 AFTER RECESS 

(The proceedings were resumed at 2:00 o’clock p. m., at the 
expiration of the recess.) 

Thereupon Dr. Christopher Murphy, the witness under 
examination at the time of taking the recess, resumed the wit¬ 
ness stand and was examined and testified further as follows: 

Direct examination (resumed) by Mr. Fihelly: 

Q. Just one or two additional questions, Doctor, and I am 
through. Have you since the adjournment checked your 
records as to the exact address that you went to in connection 
with seeing this dead person?—A. Yes, sir; I have, by the 
identification card here, and the address is 2120 16th Street 
Northwest, Apartment 909. That is at 16th and Florida 
Avenue. 

Q. State whether or not that was in the District of Colum¬ 
bia. A. That is, sir, in the District of Columbia. 

Q. Now, with respect to the undergarments which have not 
been identified, can you tell us whether or not there was any 
blood on either of those garments?—A. There was, sir. 

Q. Was there little or much blood on them, if your records 
show?—A. There was a large amount on some of them. 

Q. What did you say?—A. There was a large amount on 
some of them. 

278 Q. Now in connection with the scarf that you have 
testified concerning, do you recall who was present when 

you removed that, Doctor?—A. Dr. MacDonald, Dr. Rosen¬ 
berg, Mr. Small, and members of the Homicide Squad. 

Q. Who actually did the removing, if you recall, sir?— 
A. Both myself and Dr. MacDonald. 

Q. In connection with the scarf, was there anything about 
the body indicating that there had been anything in the way 
of choking done of her by somebody prior to her death?— 
A. There were some slight petechiel hemorrhages about the 
face and some slight constriction about the muscles of the 
neck. 


683980—46-6 
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Q. Will you explain what you mean by those petechiel 
hemorrhages and the other facts which lead up to your con¬ 
clusion?—A. Petechial hemorrhages are small hemorrhages of 
the capillaries which are the terminations of blood vessels in 
the skin, which is caused by pressure. 

Q. Regardless of any amount of choking that had been done, 
was that or was that not the cause of death?—A. It was not. 

Q. What was the cause of death?—A. Gunshot wound of 
the head, injuring the brain, causing intercranial hemorrhage 
and shock. 

Q. Was thfere any jewelry about the body w'hen you first 
viewed it, or at any time you saw it prior to your autopsy?— 
A. There was. 

Q. ,What can you tell the members of the jury about that?— 
A. There were a pair of earrings and brooch, which 
279 were removed by Mr. Small and turned over to the 
policemen in uniform at the scene. 

Q. And specifically, was there any finger ring on the body— 
or finger rings?—A. There were not, sir. 

Q. One final question: Was there anything about the body 
as you saw it and viewed it and examined it, that would have 
precluded the fact that the individual had been killed between 
six and seven A. M. on the 6th of March, Tuesday, 1945? 

Mr. James K. Hughes. Just a minute. Might I have that 
question? 

The Court. Just say what if anything. 

By Mr. Fihelly: 

Q. What, if anything, was there about your examination of 
the body, or what you personally saw, that -would have pre¬ 
cluded the death of that individual having been caused between 
six and seven, or thereabouts, on Tuesday morning, March 6, 
1945?—A. There was not, sir. 

Mr. Fihelly. You may examine. 

Cross-examination by Mr. James K. Hughes: 

Q. What was the date of the autopsy, Dr. Murphy?— 
A. March 9,1945, at 12:30 A.M. 

Q. That was the date of the autopsy?—A. That is correct. 
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Q. Who did you say was present at that time?—A. Dr. Mac¬ 
Donald, Dr. Rosenberg, Mr. Small; Major Kelly was there, 
and some members of the Homicide Squad. 

Q. And was it after you had performed your autopsy 

280 that you formed your conclusion as to the time of 
death?—A. No, sir. 

Q. When was it?—A. My first conclusion as to the cause 
of death was formed that it was over 48 hours, at the scene, 
when I moved the body from the kitchen into the—moved the 
body from the kitchen into the dining room. 

Q. At that time, your conclusion was that the time of death 
was 48 hours prior thereto?—A. I said was over 48 hours as 
a minimum. 

Q. That was your conclusion at the time you removed the 
body; is that right?—A. Yes, sir. 

Q. Then after that, you performed an autopsy?—A. That 
is correct—about three or four hours. 

Q. Was your conclusion altered as the result of the autop¬ 
sy?—A. It was not. 

Q. Was not?—A. No, sir. 

Q. You recall testifying at the Morgue, do you not, at the 
hearing in this matter—the inquest?—A. I do, sir. 

Q. That was on March 22, 1945?—A. I don’t recall the 
date. I have the incidental. I can look and tell the date. 

Q. Will you look, please?—A. (Witness refers to paper.) 
It was on March 22,1945. 

Q. You were asked certain questions by Dr. Mac- 

281 Donald, and to which you gave certain answers; is that 
right?—A. I was asked certain questions, I presume by 

Dr. MacDonald, also by attorneys. I don’t remember who 
asked questions, whether you did or—but I know there were 
questions I was asked. 

Q. I will ask you this: Is it not a fact that you testified at 
the inquest that the body had been identified to you at these 
premises, and had been identified to you as the body of Nancy 
Boyer, and then you were asked this question: “At that t im e 
how long do you think she had been dead?” to which you 
answered: “I pronounced her dead at 9: 30 P. M. I estimated 
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she had been dead about 48 hours.” Is that right?—A. That 
was my answer, that she had been dead about 48 hours as a 
minimum. 

Q. You did not add that, did you, in your answer at the 
inquest?—A. I don't know whether I was asked it. You are 
reading it. I am not, sir. 

Q. Is it a fact that you testified at the Morgue that you 
estimated she had been dead about 48 hours?—A. Mr. Hughes, 
I cannot deny that, if that is what you are reading there. 
Let me see it, and I will tell you whether or not I did. (The 
transcript was shown to the witness.) 

Mr. James K. Hughes. The witness is looking at page 24 
of the transcript. 

. A. I pronounced her dead at 9: 30 P. M. I estimated 
282 she had been dead about 48 hours, and that was my 
answer, and that is my answer now, that she had been 
dead at least 48 hours. 

Q. Now, when you fixed the approximate time of death as 
48 hours, 4S hours is as close as you could come to it, wasn't 
it?—A. My conclusion of 48 hours was that the decedent had 
been dead over two days, and two days, of course, would be 48 
hours, and that is where the 48 hours came. 

Q. Now, you saw this body about 9: 30 P. M., is that right?— 
A. Around—no; I saw the body a few minutes before that 
time. 

Q. Approximately, then?—A. Yes, sir; but I officially pro¬ 
nounced her dead, because she had not been officially pro¬ 
nounced dead—at 9: 30 A. M.—made a notation. 

Q. 9: 30 P. M.—A. Pardon me—I mean 9:30 P. M., and 
made a notation of that time. 

Q. And that was on March 8th?—A. That is right, sir. 

Q. And that would indicate to you, assuming she had been 
dead 48 hours, that she was alive as of 9:30 P. M. on the 6th 
of March?—A. No, sir. I didn’t say that, sir. 

Q. I say, assuming she had been dead 48 hours, that would 
indicate to you that she was alive as of 9: 30 p. m. on March 
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6th?—A. Assuming she had been dead 48 hours, she would 
have been alive at that time. 

283 Q. At 9:30 P. M.?—-A. That is an assumption. 

Q. And your testimony at the Morgue was that she 
had been dead about 48 hours; is that right?—A. That is 
correct. 

Q. Now, Doctor, you testified that the apartment to you 
seemed chilly; is that right?—A. Pardon? 

Q. Chilled.—A. I don’t mean the apartment was cold. I 
don’t mean that. I meant it wasn’t—the apartment to me 
didn’t seem as though it was an apartment with a lot of heat 
on it. 

Q. Were any of the windows in the apartment, open?—A. 
That I do not recall, sir. 

Q. You say certain members of the Police Department were 
there when you arrived?—A. They were, sir. 

Q. Do you know how long they had been there before you 
arrived?—A. No, sir. 

Q. Was Lieutenant Flaherty there when you arrived?— 
A. No, sir. 

Q. What officers were there?—A. Well, there were three or 
four uniformed men, and I don’t know them by name, and there 
was, I think, Sergeant Crooke and Sergeant Huffman. I don’t 
recall others. I mean at the time I got there. But there was 
Sergeant Perry, the homicide man, that called me. He called 
me on the phone. Other members of the Homicide Squad 
and the Major came in later. 

284 Mr. James K. Hughes. That is all, Doctor. 

Mr. Fihelly. That is all. May the Doctor be ex¬ 
cused, subject to phone call, if your Honor please? 

The Court. Yes. 

(Witness excused.) 

Mr. Fihelly. Call Mrs. Soelter. 

Thereupon Ida L. Soelter was called as a witness for and 
on behalf of the United States, and, having been first duly 
sworn, was examined and testified as follows: 

Direct examination by Mr. Fihelly: 

Q. Mrs. Soelter will you kindly try and keep your voice up, 
so his Honor and all the jurors can hear you? Will you state 
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your full name and address for the record?—A. Ida L. Soelter, 
2120 16th Street Northwest. 

Q. What occupation, if any, have you?—A. Resident man¬ 
ager. 

Q. Where?—A. Of the Washington House, 2120 16th Street 
Northwest. 

Q. How long have you been resident manager there, Mrs. 
Soelter?—A. Oh, August 1943. 

Q. Did you during her lifetime know a woman named Nancy 
Boyer?—A. I did. 

Q. Will you state whether or not at any time she lived there 

at the Washington House?—A. She did. 

***** 

288 Q. Which particular door or entrance in that hallway, 
either to the left or to the right, would be Mrs. Boyer’s 
apartment, presuming that picture was taken on the ninth 
floor?—A. It would be the last one to the left. 

Q. The last one on the left in this picture of the hallway 
that has been shown here. Calling your attention to the 8th 
of March of this year, did anything unusual happen at that 
apartment house in connection with Nancy Boyer?—A. Yes, 
it did. 

Q. Will you state in your own words what that was, that you 
know of your personal knowledge, Mrs. Soelter?—A. Well, it 
was about between seven-thirty and eight-thirty in the eve¬ 
ning, and I had a telephone call from Mrs.- 

Q. Who was that from? 

Mr. Fihelly. I am not going into it. I have explained to 
Mrs. Soelter that she should not go into it, Mr. Hughes. 

By Mr. Fihelly: 

Q. Who was that call from?—A. Mrs. Ellington? 

Q. Mrs. Ellington?—A. Mrs. Ellington. 

Q. Had you met her before, Mrs. Soelter?—A. Not that I 
remember, I had not. 

Q. As the result of that phone call, what, if anything, did you 
do, Mrs. Soelter?—A. Shall I say what she asked me? 
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Q. No; we cannot go into the conversation. As the re- 

289 suit of that conversation, what did you do?—A. As the 
result of that conversation, I went up to.Mrs. Boyer’s 

apartment. 

Q. Who, if anyone, accompanied you?—A. My bell boy, 
Herman Blackwell. 

Q. When you went to the apartment what did you first 
observe?—A. I observed the papers at the door. There were 
several papers at her door. 

Q. By papers, you refer to what?—A. I refer to the news¬ 
papers. 

Q. Were those daily Washington papers?—A. They were 
daily Washington papers. 

Q. After observing those papers, just what, if anything, did 
you do further?—A. I knocked on the door, and there was no 
answer. 

Q. Then what did you do?—A. Then I took my pass key 
and went in, and in the living room the light was on, and as 
you go into the bedroom and bath, there is a door that con¬ 
nects the bedroom and bath from the living room, and Herman, 
the bell boy opened that door. The bedroom door was closed, 
and w T e opened the bedroom door. 

Q. Can you keep your voice up? Particularly, counsel here, 
I believe, can’t hear you.—A. I opened the bedroom door, and 
the light was on in the bedroom, and there were twin beds, and 
in between the beds was the light, and Mrs. Boyer’s dark fur 
coat was thrown across the bed next to the window. 

Q. Is that a short fur coat or a long fur coat?—A. That is a 
long brown fur coat. 

290 Q. While you were there that evening any time, did 
you see any sign of a short fur coat?—A. I did not. 

Q. Had you ever seen Mrs. Boyer wearing a short fur coat, 
particularly a silver fox coat?—A. I had. 

Q. Did you see that coat?—A. No. 

Q. What did you observe from the time you went in that 
bedroom?—A. I looked in the bedroom. I said “Herman, she 

isn’t in here.” I turned around and started back into the 
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living room, and I saw a light under the kitchen door, and so 
I walked over and just pushed the kitchen door open. It goes 
both ways. And when I pushed the door open, I saw Mrs. 
Boyer there, dead. 

Q. And what indicated to you she was dead, Mrs. Soelter?— 
A. Well, she was in almost a sitting position, rather, her head 
slumped, and there seemed to be a terrible wound of some kind 
on the left side of her head, and the blood had gone all down, 
and she had a bunch of artificial flowers which had dropped 
down in her lap. 

***** 

292 Q. What became of these newspapers you referred to 
that you noticed outside the door in the hall?—A. Well, 

the bell boy picked them up and took them downstairs. 

Q. What happened to them afterwards, if you know?— 
A. He brought them back up. He was asked to bring them 
back up. He brought them back up. 

Q. How long after finding the body was it he brought them 
back up, Mrs. Soelter?—A. It was after the police came. 

• * * * * 

293 Q. Did you notice then, or before the body was taken 
from the apartment by the Morgue Master or any of his 

men, anything about her clothing?—A. She had on a street 
dress. 

Q. What else can you tell us about her outer garments?— 
A. Well, she was fully dressed. The color of her dress was blue. 
I have seen her wearing it many times. It had a blue ruffle 
down the front of it. 

Mr. Fihelly. Do you have that dress there, Mr. Clerk? 
(Mr. Fihelly secured the dress referred to.) 

***** 

294 Q. I show you Government Exhibit No. 10, a dress, 
and ask you whether that was the dress she had on that 

night?—A. That was the dress. 

Q. What, if anything, did you notice about her hair when 
you saw her, Mrs. Soelter?—A. Well, it was all tom down, and 
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in very much disheveled appearance all tom down—not 

dressed nicely like she had always worn it. 

* • * * * 

Cross-examination by Mr. James K. Hughes : 

296 Q. What temperature did you maintain on heat in 
those apartments—A. Well, that I couldn’t just exactly 
say. I imagine it is generally around 78, something of that kind, 
during the winter time—77, 76. 

# * * * * 

305 Redirect examination by Mr. Fihelly : 

Q. Just two short questions. You spoke of papers. 
Were they morning or evening papers, or did you notice, Mrs. 
Soelter, outside the door?—A. They were, I am quite sure, 
both. 

Q. Both?—A. Yes. 

Q. And just one other question- 

Mr. Fihelly. Will you mark this by the next number for 
identification? In checking my notes, your Honor, there were 
two questions I neglected to ask. 

(The ring produced by Mr. Fihelly was marked “United 
States Exhibit No. 19” for identification.) 

By Mr. Fihelly: 

Q. I show you Government’s Exhibit No. 19, and ask you 
if you have ever seen that finger ring before?—A. Well, I have 
seen one exactly like it. 

Q. Where and when, if you recall?—A. On Mrs. Boyer’s 
hand. 

Q. By Mrs. Boyer, you refer to Mrs. Nancy Boyer?—A. Mrs. 
Nancy Boyer; yes. 

* * * * * 

306 Benjamin Beryl Peikin was called as a witness for 
- and on behalf of the United States and, having been 

first duly sworn, was examined and testified as follows: 

Direct examination by Mr. Fihelly: 

***** 

307 Q. What is your occupation?—A. Jeweler. 

Q. Did you during her lifetime know Nancy Boyer, 
who formerly resided in Washington, D. C.?—A. I did. 
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311 Mr. Fihelly. Will you read the question? 

The Reporter (reading). “Q. With respect to a finger 
ring of this particular kind, since that date has the price and 
the value gone up or gone down, or has it fluctuated at all?”— 
A. The value has gone up. 

By Mr. Fihelly: 

Q. As of March 6, 1945, what would have been the market 
value of a ring of this kind, retail? 

The Court. Fair market value. 

Mr. Fihelly. Pardon, your Honor? 

The Court. Fair market value. 

Mr. Fihelly. Certainly, your Honor. Yes. 

A. At that time the ring could have been sold for a thousand 
dollars. 

By Mr. Fihelly: 

Q. On March 6th of this year?—A. That is right. 

Q. And that would also apply to the market value here in 
Washington?—A. Absolutely, correct. 

Mr. Fihelly. I ask that these three here be marked by the 
next exhibit numbers. 

(Documents produced by Mr. Fihelly (no description thereof 
given) were marked “United States Exhibits Nos. 20, 21, and 
22,” for identification.) 

By Mr. Fihelly: 

* * * * * 

321 Thereupon Alice T. Jensen was called as a witness 
for and on behalf of the United States and, having been 
first duly sworn, was examined and testified as follows: 

Direct examination by Mr. Fihelly: 

Q. Miss Jensen, if you will keep your voice up, please. Will 
you state your full name?—A. Alice T. Jensen. 

Q. And where do you reside, Miss Jensen?—A. 1604 Nine¬ 
teenth Street Northwest. 

Q. And what is your occupation, if any?—A. I have a guest 
house. 
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322 Q. Did you during her lifetime know Nancy Boyer?— 
A. Yes, sir. 

***** 

Q. Were you present with her on any occasion when she pur¬ 
chased a ring?—A. Yes, sir. 

Q. Will you state to his Honor and the members of the jury 
just when it was and where that was, as you recall it?—A. The 
first day of September 1944, in Peikin’s Jewelry in New York, 
Fifth Avenue. 

Q. And what kind of ring was it that she purchased?—A. It 
was an emerald and diamond ring. 

Q. Who made the sale, if you recall?—A. Mr. Beryl Peikin. 
Q. Is he the gentleman who was on the stand when you came 
to the door?—A. Yes, sir. 

***** 

323 By Mr. Fihelly: 

Q. I show you Government 19 and ask you to look at 
that carefully and say whether or not you have ever seen that 
ring before.—A. To the best of my identity, this is the ring 
Miss Boyer purchased. 

Q. After the purchase did you ever see her wear it?—A. 
Yes, sir. 

Q. On many or few occasions?—A. Well, very few. 

Q. Did you play cards with her often?—A. Quite often; yes, 
sir. 

Q. When was the last time you saw her wear the ring, if you 
recall?—A. On a Friday before she was found dead on a 
Wednesday. 

Mr. Hughes. Might we have the date? 

Mr. Fihelly. I take it that would be the 2nd of March. 

***** 

330 Thereupon Grace Elizabeth Trautman was called 
as a witness for and on behalf of the United States and, 
having been first duly sworn, was examined and testified as 
follows: 

Direct examination by Mr. Fihelly: 

Q. Mrs. Trautman, will you try and keep your voice up so 
his Honor and all the members of the jury and counsel can hear 
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you? Will you state your full name for the record, please?—A. 
Grace Elizabeth Trautman. 

Q. And where do you reside, first of all?—A. 20 East Lacock 
Street, Northeast, Pittsburgh, Pa. 

Q. Where are you employed, if you are employed, Mrs. 
Trautman?—A. S. Levinson. 

331 Q. Where is that located, and what is the nature of 
the business?—A. 603 Wood Street, Pittsburgh, Pa. 

Q. That is where it is located. Now, what kind of a busi¬ 
ness is it?—A. It’s a wholesale diamond and mounting house. 

Q. And who runs the business, and what if anything do you 
do there?—A. Well, I am a clerk, and S. Levinson is the owner. 

Q. How long have you been employed there, Mrs. Traut¬ 
man?—A. Since the 1st of October 1944. 

Q. And particularly were you employed there during the first 
week in March of this year?—Yes, sir. 

Q. I show you Government 19, which is a finger ring, and ask 
you to examine that carefully and state whether you have ever 
seen it before.—A. Yes, sir. 

Q. When and where did you first see that ring, Mrs. Traut¬ 
man?—A. On Wednesday, March the 7th, at 4 p. m. 

Q. Where did you first see it?—A. A man brought it into 
the store and asked if we wanted—if we bought jewelry, 
and- 

Q. Do you see that man in this courtroom, Mrs. Traut¬ 
man?—A. I do. 

Q. Will you stand up and point him out, please?—[The wit¬ 
ness stood.]—A. It is the second man from the left, right 

332 there [indicating]. 

Mr. Fihelly. With your Honor’s permission I will 
let the witness come down and designate him by at least point¬ 
ing to him close, your Honor. 

The Court. Very well. 

Mr. Fihelly. You may step down, his Honor says. [The 
witness stepped down from the stand.] 

The Witness. This is the man [indicating]. 
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Mr. Fihelly. May the record show that the defendant has 
been designated by the witness. 

The witness resumed the stand. 

By Mr. Fihelly: 

Q. Now, who was present when that took place, Mrs. Traut- 
man?—A. Mr. Levinson and myself. 

Q. And now, will you tell us everything that happened from 
the time that man came in until he left, on March the 7th?— 
A. Well, he came in the store on Wednesday, March the 7th, 
at 4 p. m. and asked if we bought jewelry, and I said yes, and 
I asked him if he had the ring. He said he had a ring to sell, 
and I asked him if he had it, and he said yes. 

333 Q. Now, just take your time, and in your own 
words—do you feel all right to go ahead and answer the 
question?—A. Yes. 

Q. I think the substance of the question that I asked you was 
to tell us just what happened while the defendant was in the 
store. But just take your time, as his Honor said, and in your 
own way tell his Honor and the members of the jury and coun¬ 
sel what happened.—A. This man asked us—asked me if 
I—we bought jewelry; and I said yes. He said he had a ring 
to sell, and I asked him if he had the ring with him. He said 
yes. He opened a wallet and took out a piece of cotton and 
handed it to me, and in this piece of cotton was this emerald— 
triangular emerald and diamond ring. I handed it to Mr. 
Levinson, and Mr. Levinson asked him what he expected to 
get out of this ring. He said at least a thousand dollars. Mr. 
Levinson asked him if it were a genuine emerald, and he said 
that’s what was understood when his wife bought the ring. 
Mr. Levinson asked him if he cared if he took it and had it 
examined under an ultraviolet lamp, and he said no. Mr. 
Levinson left the store and went across the street to the Clark 
Building and had—to have it examined. In that time I was 
alone in the store with him. During our conversation he told 
file that he needed $500 to send home that night to his wife, 
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that they had race horses and even, though the tracks were 
closed the horses had to be fed. Mr. Levinson came 

334 back and told him that it wasn’t a genuine emerald; 
that it was a synthetic stone. 

Q. If I may interrupt you just there, how long would you 
say that Mr. Levinson had been away? Or, putting the ques¬ 
tion another way, how long were you with the defendant while 
Mr. Levinson was out?—A. About 25 minutes. 

Q. Now, he said that it was a synthetic stone. What if any¬ 
thing else was said by any one of you from that time on with 
respect to this ring or the sale of it?—A. During that time- 

Q. After Mr. Levinson came back and said it was a synthetic 
emerald, what was said by any of you from that time on?— 
A. Well, Mr. Levinson told him it was a synthetic stone and 
the most that he could give him would be $250. This man 
said that his wife had it in pawn for $400, and the man took the 
stone—or the ring and left the store. 

Q. Did you see him again?—A. That would—that was at 
4:30 he left the store, and 25 minutes to 5 Mr. Levinson told 
me he was going home and asked me to close the store up; and 
at 10 minutes to 51 had the safe open putting stock away. This 
same man- 

Q. Now, is that the same day?—A. That is the same day, on 
March the 7th. 

Q. What happened when he returned?—A. He came in the 
door and asked if Mr. Levinson were there, and I said no, he 
had gone home for the day and there wasn’t anything that I 
could do for him, that he would have to come back the next 
day. He proceeds to tell me that he was very fortunate 

335 in putting through a long distance call, that he got his 
wife on the phone and she was very much put out to 

learn that it wasn’t a genuine emerald, when I still told him 
that I couldn’t do anything for him, that Mr. Levinson would 
be there at 9:30 the next morning. 

So at 9:20 the next morning I opened—the man left the store, 
but at 9:20 the next morning I opened the store, and at 9:30 
Mr. Levinson came back—came in, and I told him that the 
same man had returned at 10 minutes to 5. And on March the 
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8th between 9:45 and 10 o’clock this same man came back 
and said he had decided to sell the ring. Mr. Levinson asked 
him if he had it with him, and he said yes, and he wanted to 
look at it again. And after he looked at it he told me to get 
his name and address. I handed him an envelope and my 
fountain pen, and he signed the name of J. H. Hanan, 902 South 
St. Paul, Dallas, Texas. 

Mr. Fihelly. I ask this be marked by the next Government 
number for identification. 

(Envelope was marked “Government Exhibit No. 23” for 
identification.) 

Mr. Fihelly. Do you want to see this, Mr. Hughes? [Hand¬ 
ing Government Exhibit No. 23 for identification to Mr. 
Hughes.] 

By Mr. Fihelly: 

Q. I show you Government 23, ask you to look at this en¬ 
velope and state whether or not you have seen that before the 
time-A. Absolutely. 

Q. And when and where did you see that, and under what 

circumstances?—A. On March the 8th, between 9:45 
336 and 10 o’clock, this man signed that. 

. Q. And by “this man” you refer to whom?—A. 
Joseph- 

Q. To whom?—A. Joseph D. Medley. 

Q. The man that you just pointed out there?—A. That is 
right. 

Q. And this was signed in your presence by him?—A. Ab¬ 
solutely. 

Mr. Fihelly. We offer this in evidence. 

(Envelope, heretofore marked “Government Exhibit No. 23” 
for identification, was received in evidence.) 

By Mr. Fihelly: 

Q. Now, after Mr. Levinson requested that the defendant 
sign that and you saw it signed, what if anything took place 
after that in connection with the sale of this ring?—A. Mr. 
Levinson asked him if he cared if he gave him big bills or not, 
and he said no. Mr. Levinson paid him off with a hundred- 
dollar bill and three fifties. 


6S39S0—4' 
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Q. Was there any other further record made of this sale?— 
A. Yes, sir. I have it right here. 

Q. Will you open the book and show us just what further 
record was made of the transaction? 

A. Immediately after he left, we have a buying license: we 
have to make out cards like this [indicating], giving identifi¬ 
cation, whatever we may buy. 

Q. Did you make this out, Mrs. Trautman? 

A. I did. 

Q. That is, this is one of the cards that is kept in your 
337 business there, or Mr. Levinson’s business, pursuant to 
law?—A. That is right. We have a record here in the 
book. W’e also make out a card like that, which is sent in at 
the close of the day, from our sales, to the Pittsburgh Pawn 
Division. 

Q. And as you look at this book here, the one you refer to 
is in the lower left-hand?—A. That’s right. 

Mr. Fihelly. I ask that these be marked with the next 
three numbers for identification. 

The Deputy Clerk. Just mark the book, Mr. Fihelly? 

Mr. Fihelly. Any place on the outside, if it will show, will 
be all right. 

(A card was marked “Government Exhibit No. 24” for iden¬ 
tification.) 

(A paper was marked “Government Exhibit No. 25” for 
identification.) 

(A book was marked “Government Exhibit No. 26” for 
identification.) 

By Mr. Fihelly : 

Q. There appears on 24 the word “duplicate card.” W r hat 
does that mean?—A. On March 16th I noticed in the paper 
after I came from- 

Mr. Hughes. Now, just a minute. Object. 

By Mr. Fihelly: 

Q. Now, just a minute. I just want to know what the word 
“duplicate”—where it is, if it is an original. It shows. WTiere 
is it? That’s all we want to try and clear up for counsel. 
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Mr. Hughes. You are not clearing it up for me. 

The Witness. I noticed in the paper on the 16th- 

338 By Mr. Fihelly: 

Q. Is that the only original record that you have in 
your place of business now?—A. That is all I have in my busi¬ 
ness now ; yes. 

Q. And is this a duplicate of another that you did have in 
there?—A. That is a duplicate of the original that I sent in to 
the- 

Q. Never mind where you sent it. This is the original that 
you kept and Mr. Levinson keeps now?—A. That’s right. 

Mr. Fihelly. We offer these in evidence. 

Mr. Hughes. Object on the ground it is not the original. 

The Court. Sir? 

Mr. Hughes. I object on the ground it is not the original. 

The Court. Well, have you listened to her explanation? I 
don’t think it is objectionable. I think she has got a right to 
say where she got that card, instead of some other case. 

Mr. Fihelly. Well, may we approach the bench on it, your 
Honor? 

The Court. Yes, sir. 

Mr. Fihelly. I am just trying to save- 

(The witness left the stand.) 

(Counsel for both sides approached the bench and conferred 
wdth the Court, in a low tone of voice, as follows:) 

Mr. Fihelly. I am not certain what the witness is going to 
say, but I am afraid she might go into some other case; that is 
all. Now I can talk to her and see what it is. If it has 

339 any connection with this case, that is all right, but I 
thought she might have gone off into some other. 

Mr. Hughes. That is what I thought. 

The Court. I thought she was going to say she saw some¬ 
thing in the paper about this case. 

Mr. Fihelly. That included other murders maybe. That’s 
what I was afraid of. I was trying to hedge on it. You see 
what I mean, Judge? There was a lookout for this man for 
several murders. 

The Court. I am going to admit it. I think it is all right. 
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Mr. Hughes. You mean the card? 

The Court. Yes. 

(Counsel returned to the trial table.) 

(The witness resumed the stand.) 

By Mr. Fihelly: 

Q. Will you find the place in the book that was—you have 
the card there, I see.—A. Uh-huh. 

Mr. Fihelly. We offer these in evidence, your Honor please. 

Mr. Hughes. I object to the one on the grounds stated, your 
Honor. I object to one of them on the grounds stated. 

The Court. On what, sir? 

Mr. Hughes. I object to one of them on the grounds that 
were stated at the bench, as being a duplicate. 

The Court. What is it, now, you object to? What is it that 
is objected to? 

Mr. Fihelly. He objects to the word “duplicate copy” ap¬ 
pearing on one card that I have questioned the witness con¬ 
cerning. your Honor. 

340 The Court. The Court overrules the objection. 

(Card, heretofore marked “Government Exhibit No. 24” for 
identification, was received in evidence.) 

(Paper, heretofore marked “Government Exhibit No. 25” for 
identification, was received in evidence.) 

(Book, heretofore marked “Government Exhibit No. 26” for 
identification, was received in evidence.) 

Mr. Fihelly. And the witness—you pointed out that the 
legend in the book was in the left-hand comer as you look at 
it? 

The Witness. That is right. 

(The book referred to was handed to the jury by Mr. 
Fihelly.) 

Mr. Fihelly. You may inquire, Mr. Hughes. 
Cross-examination by Mr. Hughes : 

Q. Mrs. Trautman, you identify the defendant as the per¬ 
son who was in your store on the 7th of March, 1945?—A. That 
is right. 
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Q. Now, since that date have you seen the defendant in any 
line-up whereby you identified him?—A. No, I haven’t. 

Mr. Hughes. That’s all. 

***** 

343 Direct examination by Mr. Fihelly: 

Q. Mr. Small, what is your full name, sir?—A. Joseph 

E. Small. 

Q. What is your residence, sir?—A. 612 Maine Avenue 
Southwest. 

Q. And what is your occupation?—A. Assistant morgue- 
master. 

Q. In connection with your duties as assistant morgue- 
master did you have occasion to go to the Washington House?— 

A. I did. 

Q. 1120 Sixteenth Street, during the first week of March, 

for the body of a white woman?—A. I did. 

» • * « # 

344 Q. How was the body dressed generally when you first 
saw it in the apartment, if it was robed at that time?— 

A. Had a light blue dress on, black slippers, tan stockings, with 
a scarf I think around the neck. 

Q. I show you Government 10. Is that the dress, Mr. 
Small?—A. Yes, sir; that’s the dress. 

Q. Scarf. No. 11 [indicating]. Is that the scarf, if you re¬ 
call?—A. That’s the scarf. 

Q. 13 and 14-A. Powder burns on it. 

Q. 13 and 14 are shoes and pocketbook respectively [indi- • 
eating]. Did you see either or both of those here, in connec¬ 
tion with your work, sir?—A. I seen the shoes. I never saw 
a pocketbook at all. 

Q‘. Now, were there stockings or not, if you recall?—A. Yes, 
sir. 

Q. And were there undergarments?—A. Yes, sir; there was 
a girdle; tan girdle and a tan brassiere. 

345 Q. Now, did you see any jewelry of any kind on the 
body when you were there at the apartment house?— 

A. Yes, sir. 
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Q. What can you tell his Honor and the members of the 
jury about that?—A. There was a brooch on her dress and a 
pair of ear rings. 

Q. Did you see any finger rings on her person at all?—A. 
No, sir. 

Q. What if anything did you do with the brooch and the 
pair of ear rings, Mr. Small?—A. Took them off and gave them 
to an officer. 

Q. And by “an officer” you refer to what or to whom?— 

A. To Officer Henson; uniform man. 

Q. Well, I mean, a police officer?—A. Police officer; yes, sir. 
Q. Were you present at the autopsy?—A. I were. 

Q. Did there come a time when that body that you took 
from the apartment house to the morgue and an autopsy was 
performed on, was identified to you? Did anyone ever identify 

that body to you by name?—A. Yes; she was called- 

Q. Well, first of all-A. Nancy. Nancy Boyer. 

Q. First of all, when and where was it that the body was 
identified to you, Mr. Small?—A. At the morgue. 

Q. When, if you recollect as to time?—A. On the 9th 
about 7:30. 

346 Q. Do you recall who it was identified the body to 
you?—A. Ido. 

Q. What were the names of the individuals?—A. Joseph 
Richards, half brother. 

Q. Who was it? Was there just one individual?—A. No. 

Q. Or more than one who identified?—A. And then John 

B. Caldwell, a friend. 

Q. And those parties—have you seen them here today?— 
A. Yes, sir; they are out there in the witness room. 

Mr. Fihelly. Will you ask Mr. Caldwell and Mr. Richards 
to just come to the door for a moment? When they do, look 
at them and don’t say anything until after they go out,'Mr. 
Small. 
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By Mr. Fihelly: 

Q. While we are waiting for them I will ask you this. After 
they have left I shall ask. Did you in turn convey that in¬ 
formation to any of the coroners?—A. To Dr. Murphy. 

(Two persons entered the courtroom.) 

Mr. Fihelly. Just look at these gentlemen and say nothing 
until they go out. 

You may retire gentlemen. Thank you. 

(The persons left the courtroom.) 

By Mr. Fihelly: 

Q. Will you tell us whether or not either or both of those 
are men you referred to?—A. Both of them. 

Mr. Fihelly. You may question. * 

****** 


352 Thereupon Samuel Levinson was called as a witness 
for and on behalf of the United States and, having been 

first duly sworn, was examined and testified as follows: 

Direct examination by Mr. Fihelly: 

Q. Mr. Levinson, will you kindly keep your voice up so his 
Honor and all the jurors and counsel can hear you? Will you 
state your full name for the record?—A. Samuel Levinson. 

Q. What is your address?—A. My home address is 6321 
Alderson. 

Q. Where?—A. Pittsburgh, Pennsylvania. 

Q. What business are you in, sir?—A. I am in the wholesale 
jewelery business, but I run an ad in the papers to buy diamonds, 
as a side line. 

Q. The witness, Mrs. Trautman, has testified here. State 
whether or not she is employed by you?—A. She is. 

353 Q. I show you Government’s Exhibit No. 19, which 
is a ring. I ask you to look at that carefully, sir, and 

testify whether or not you have ever seen it before?—A. (Wit¬ 
ness examines Government’s Exhibit No. 19.) Yes; I seen it 
before. 
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Q. When did you first see that ring, sir?—A. Well, a man 
by the name of Mr. Hanan brought it in to me on March 7th. 
It was about four p. m. And he offered to sell to me. 

Q. Do you see that man in the courtroom?—A. Yes; I do. 

Mr. Fihelly. Your Honor, may he step down and designate 
the man? You may come down and point out the individual. 

(The defendant stood at the direction of Mr. James K. 
Hughes.) 

By Mr. James K. Hughes: 

Q. Is this the man?—A. Yes. 

Mr. Fihelly. Wliat? 

Mr. James K. Hughes. He stood up, and he identified the 
man. 

Mr. Fihelly. May the record show that the defendant stood 
up and was pointed out by the witness? 

The Court. Yes. 

By Mr. Fihelly: 

Q. State what happened in your shop while the defendant 
was there, in connection with that ring?—A. The defendant 
says “It is worth a thousand dollars,” and I told him “If that 
is a genuine emerald it might be worth it.” So I took 
354 the ring across to the Clark Building, to a friend of 
mine. He tested the stone, the emerald, and he says 
“It is not genuine.” 

* * * * * 

A. He just left a few minutes before I came back. 

Q. When you came back, what, if anything, took place, or 
what was said in connection with that ring?—A. I told Mr. 
Hanan I had it tested, and it tested to be an imitation emerald, 
and the top value I could give him would be $250.00, and he 
says he will have to find out from his wife whether he could sell 
for that- amount. And he left the store, and I left the store, 
too, about a few minutes later, I left my store to be closed up 
by Mrs. Trautman. 
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355 Q. Did you ever see the defendant after this date, 

March 7th?—A. Yes, sir; on the next morning, Thurs¬ 
day, about ten o’clock, this defendant came back and he says 
he talked to his wife and she said it is all right, he will take the 
money, and I signed his name on an envelope, and I gave him 
the money. 

Q. How much money did you give him?—A. $250.00. 

Q. What bills, how large were the bills, how many bills did 
you give him?—A. I asked him if it makes any difference 
whether it is small change or large bills. He said “I don’t care.” 
I gave him a hundred dollar bill and three fifties. 

Q. Now, did you put any mark of any kind on the ring, Mr. 
Levinson?—A. I did. I made a little X to identify it, on the 
outside. 

Q. I show you Government Exhibit No. 23, and ask you to 
look at that, sir, and state whether or not you have ever seen 
that before?—A. Yes, sir. That is the envelope that Mr. 
Hanan signed. 

Q. And the particular part under the two lines, “J. H. 
Hanan” and the address “Dallas, Texas,” who was that signed 
by?—A. By this man there [indicating the defendant]. 

Q. The defendant. I show you a book- 

356 Mr. Fihelly. Do you know what number this is, Mr. 

Clerk, if it has been marked? 

The Deputy Clerk. 26. 

By Mr. Fihelly: 

Q. Government No. 26. I show you an entry appearing on 
the bottom of page 8 of that book, and ask you what you can 
tell of your personal knowledge with respect to that?—A. Well, 
that is the entry my clerk makes when we buy anything, and 
then she makes out a card, for the Pawn Division. 

Q. By your clerk, you refer to whom?—A. Mrs. Trautman. 

Q. Now I show you Government 24, and ask you what, if 
anything, you can tell us of your personal knowledge with re¬ 
spect to that card?—A. This is the card we send to the Pawn 
Division, and that is the record we keep in the book. 

Mr. Fihelly. You may question, Mr. Hughes. 

Mr. James K. Hughes. We have no questions. 
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Mr. Fihelly. May the witness be excused, your Honor, 
subject to phone call? 

# * * * . * 

357 Thereupon Mrs. Ida L. Soelter, was recalled as a 
witness for and on behalf of the United States and. hav¬ 
ing been previously duly sworn, was examined and testified 
further as follows: 

Further direct examination by Mr. Fihelly: 

Q. Mrs. Soelter, you have already testified and been sworn 
in this case?—A. Yes. 

Q. You called me yesterday afternoon, did you not, and gave 
me some additional information, Mrs. Soelter?—A. I did. 

Q. And based on that information, I am asking these fol¬ 
lowing questions. In connection with the heat at your apart¬ 
ment house, particularly in the month of March of this year, 
was the heat kept on all day or all night, or what can you tell 
us of your personal knowledge with respect to that?—A. No; 
the heat was not on all night. The heat is always cut off at 
eleven o’clock at night, and turned on at six in the morning. 

Q. What, if anything, did you state to me with respect to 
the ice chest and the position where the body of Mrs. Boyer 
was found, or seen by you?—A. Part of Mrs. Boyer’s body was 
up against the refrigerator. 

Q. And what, if anything, did you state to me with respect 
to the outside of that refrigerator?—A. That was much cooler 
on the outside. 

***** 

358 Q. I show you Government 1, Mrs. Soelter, and call 
your attention to the black object which appears in the 

right of the picture. W'hat is that?—A. That is the broiler door 
of the oven. 

Q. When you first saw the body of Nancy Boyer on March 
8th, Thursday, was that oven lighted or not, if you can tell 
us?—A. Positively not. 

* » # • # 

359 Mr. James K. Hughes. Just a minute, if your Honor 
please. I object to this procedure, on the ground that 

apparently it is redirect examination, and it should have been 
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brought out as of Tuesday. If he wants to announce that he 
overlooked a few questions, I have no objection, but I think he 
should make that announcement. 

Mr. Fihelly. That one particular question would be of that 
nature. The other was additional information given to me. 
When Mrs. Soelter was on the phone, I did not ask her that 
question, so it partakes of new information, your Honor. 

The Court. Proceed. 

By Mr. Fihelly: 

Q. Did you ever receive a complaint of any kind against 
Nancy Boyer?—A. Never. 

Mr. Fihelly. Your witness. 

Mr. James K. Hughes. At this time we have no questions. 

Mr. Fihelly. She may be excused, subject to phone call, 
I take it, your Honor? 

The Court. Yes. 

(Witness excused.) 

Mr. Maher. Thomas Lawrence. 

Thereupon Thomas Lawrence was called as a witness for 
and on behalf of the United States, and, having been first duly 
sworn, was examined and testified as follows: 

Direct examination by Mr. Maher: 

360 Q. State your full name, please?—A. Thomas Law¬ 
rence. 

Q. And what is your occupation?—A. Manager of the Hotel 
De Soto at New Orleans. 

Q. Were you so employed on December 7, 1944?—A. Yes, 
sir. 

Mr. James K. Hughes. May we approach the bench a mo¬ 
ment, your Honor? 

The Court. Yes. 

(Counsel for both sides approached the bench and conferred 
with the Court, in a low tone of voice, as follows:) 

Mr. James K. Hughes. If your Honor please, we are going 
to object to this entire line of inquiry, insofar as the registra¬ 
tions of the defendant Medley in the various hotels prior to 
the immediate time set forth in this indictment is concerned. 
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on the ground that, it has no evidentiary value whatever So 
far as this case is concerned, and it only tends fo connect up 
that which has been brought out in every newspaper in Wash¬ 
ington, to-wit, the other offenses this defendant is suspicioned 
of. Its only purpose can be to focus the jurors’ attention on 
those incidents. It definitely has no evidentiary value, as to 
whether or not he was in Chicago a month before this crime, 
whether he was in Pittsburgh two weeks before it, or whether 
he was in Baltimore a week before. It has no evidentiary 
value. 

The Court. Where is this Hotel De Soto? 

Mr. Fihelly. New Orleans. 

The Court. Is there any direct relation between the testi¬ 
mony of this witness and the offenses charged here? 
361 Mr. Fihelly. We claim there is. This has to do with 
the five or six aliases. The name of D. J. Stafford was 
used in the hotel. This is in connection with the offer of proof 
I made to your Honor at the time the motions were made in 
connection with the aliases mentioned in the indictment. 

The Court. I know, but aside from that, what relation does 
his registrations have? What relation does the testimony of 
this witness have—I do not know what the scope of it may 
be—as to this particular crime? 

Mr. Fihelly. First in connection with the aliases used. 
There was a check made at that apartment. We have to put 
on a handwriting expert to compare the writing of the check 
and the handwriting of these various registration cards at the 
different hotels. There was a check given at the card game by 
Medley, which was found in that apartment. We have to con¬ 
nect that writing with the writings he made at these various 
hotels. 

Mr. James K. Hughes. You do not. We will stipulate that 
he wrote the check and he gave it- 

Mr. Fihelly. We cannot be limited in that comparison. 

Mr. James K. Hughes. We will stipulate that that is his 
signature on the check, if that is your purpose. 

Mr. Fihelly. If you will stipulate it is his writing on the 
other writings. 
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Mr. James K. Hughes. No; on the check. You do not need 
the aliases. There is no doubt but what everybody can identify 
this defendant. 

Mr. Fihelly. But we have to identify a name, too. 

Mr. James K. Hughes. You have to identify what? 

Mr. Fihelly. A name. 

362 Mr. James K. Hughes. Certainly- 

The Coubt. Let us assume, now, gentlemen, that you 
were not able to establish any aliases, but that the jury believed 
he was the man who committed the offenses, how would that 
affect your case? 

Mr. Fihelly. You have to prove some name. If we don’t 
prove one of the names in the indictment, the man would have 
to go out of Court on your Honor’s direction. You have to 
prove one of the names. 

The Court. I have never heard that before. 

Mr. James K. Hughes. You have proven Hanan, and you 
have proven Fisher. 

Mr. Fihelly. We have to prove one. We would like to 
prove all. 

The Court. We might as well discuss that phase, because 
that may be of interest. Has any lawyer here every heard 
before that a man who has not got a name cannot be convicted 
of a crime? 

Mr. James K. Hughes. I never did. 

Mr. Fihelly. He can be if it is put in the indictment a name 
unknown to the grand jurors, or it has to be so stipulated. . 
When you stipulate to a specific name, you have to prove one 
of them. 

Mr. James K. Hughes. You have proven one—you have 
proven two. You have proven Hanan and Fisher. 

Mr. Fihelly. We have the right to prove one or all. 

The Court. They have proven Medley, too. 

Mr. James K. Hughes. They have proven Medley, too. 

The Court. Medley’s name was on the check? 

363 Mr. Fihelly. That is right. That is one of the aliases 
used. 

Mr. James K. Hughes. We contend this whole line of in¬ 
quiry is directed toward only one thing- 
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The Court. Is what? 

Mr. James K. Hughes. Directed toward only one thing, 
and calculated to do only one thing, and that is to put the de¬ 
fendant’s reputation in issue before he takes the stand. It is 
calculated to inflame this jury by refreshing in their memory 
all they read in the newspapers connecting this defendant with 
a number of other offenses. 

Mr. Denny Hughes. May I make this observation? Of 
necessity they couldn’t say that they are proving anything 
other than these aliases. When they outlined their case they 
couldn’t say that they would prove that this man was in New 
Orleans at a certain time. 

The Court. That he was what? 

Mr. Denny Hughes. In New Orleans. Here is the danger 
of it: During the blasting of this case over the radio and in 
the papers, there has always been mentioned the offense in 
New Orleans. You know that, and so do I. 

The Court. I do not know a thing. I did not read it. 

Mr. Denny Hughes. Nevertheless it has been. Now, if 
they can get that New Orleans picture in, through the medium 
of a registration, I see what they might do. They might re¬ 
fresh in the minds of any or all of these jurors, who have said 
on their voir dire that they have no recollection of the facts, 
what they read, and to refresh in the mind of one of the jurors 
the recollection of having formed an opinion with 
364 respect to this particular offense, then they would asso¬ 
ciate that. 

The Court. Have you not enough names? You have two— 
you have three. You have this name he gave in Pittsburgh- 

Mr. James K. Hughes. Hanan. 

Mr. Fihelly. That is right. 

Mr. James K. Hughes. Hanan, Fisher, and Medley. 

The CopRT. Well, you have Fisher. 

Mr. Denny Hughes. That is right. 

Mr. Fihelly. That registration has not been put in. 

Suppose we put on evidence- 

The Court. It does seem to me that the Government ought 
to be allowed to prove a registration at these two Washington 
hotels. 
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Mr. Denny Hughes. We have no objection to that. 

Mr. Fihelly. Here is what I was going to suggest, that we 
put on the evidence as to the Washington hotels, which would 
be the Washington and the Annapolis, the Keystone, and the 
Jefferson in St. Louis? 

Mr. James K. Hughes. That is all right. 

Mr. Fihelly. Do we need to put it on, or will you stipu¬ 
late these records. 

Mr. James K. Hughes. Just a minute- 

The Court. You are willing to eliminate New Orleans? 

Mr. Fihelly. I will eliminate anything in connection with 
that. 

The Court. He is willing to eliminate New Orleans. 

Mr. Fihelly. New Orleans and Chicago. 

The Court. All right. I did not understand the full 
365 significance, because I did not know about these addi¬ 
tional things. 

Mr. James K. Hughes. If your Honor would take a recess for 
ten minutes and give counsel a chance to go in the witness 
room with Mr. Medley, we may be able to eliminate a lot of 
their proof, and may be able to stipulate. 

Mr. Fihelly. Can’t that be done without recessing? 

Mr. James K. Hughes. It may require some discussion. 

Mr. Fihelly. If it does, you can ask for a recess. We can 
show you the cards. Suppose we try that, and see if we can 
work that out? 

(At the conclusion of the foregoing conference, counsel re¬ 
turned to the trial table, and the trial proceeded as follows:) 

Mr. Maher. Your Honor, it appears that we are not going 
to need this witness. May he be finally excused? 

Mr. James K. Hughes. We have no objection. 

The Court. Yes. 

(Witness excused.) 

(Hotel registration cards produced by Mr. Fihelly were 
marked “Government Exhibits Nos. 27, 28, 29, 30, and 31,” re¬ 
spectively, for identification.) 

Mr. James K. Hughes. Your Honor, for the benefit of the 
record, the defendant stipulates that the handwriting on these 
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various Government exhibits from No. 27 through No. 31 for 
identification, is the defendant’s handwriting, and that he was 
in the various hotels on the dates set forth on said cards. 

Mr. Fihelly. Mr. Hughes, you mean by that that 

366 the name and address given on there—that there were 
other parts of the cards that were in the handwriting of 

the clerk? 

Mr. James K. Hughes. That is right. 

Mr. Fihelly. But as to the names, Fisher, Hanan, Haney, 
and the addresses given, that that is in the handwriting of the 
defendant? 

Mr. James K. Hughes. In the handwriting of the de¬ 
fendant. 

The Court. Very well. 

(Thereupon, Mr. Maher commenced to show the cards, Gov¬ 
ernment Exhibits Nos. 27 to 31, inclusive, to the jurors.) 

Mr. James K. Hughes. Just a minute. I did not examine 
the cards. Before you show them, I did not examine the cards 
wdth reference to any notations on them. I do not know 
whether the notations would be relevant or irrelevant to the 
issue. 

Mr. Fihelly. We will offer them in evidence. We -will be 
glad to wait until counsel examines them. 

(Counsel for defendant examine Government Exhibits Nos. 
27 to 31, inclusive, for identification.) 

Mr. Fihelly. I take it you also mean, Mr. Hughes, as part 
of your stipulation, that those are records of the various hotels 
indicated? 

Mr. James K. Hughes. Kept in the ordinary course of 
buiness. 

The Court. They are admitted in evidence. 

(Hotel registration cards heretofore marked “Government 
Exhibits Nos. 27,28,29,30, and 31,” respectively, for identifica¬ 
tion were thereupon received in evidence.) 

(Thereupon, Mr. Maher exhibited Government Ex- 

367 hibits Nos. 27, 28, 29, 30, and 31, to the jury.) 
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Mr. Maher. Miss Eagle. 

Thereupon Miss Frances H. Eagle was called as a witness 
for and on behalf of the United States and, having been first 
duly sworn, was examined and testified as follows: 

Direct examination by Mr. Maher: 

Q. Will you state your full name, please, Miss Eagle?— 
A. Frances H. Eagle. 

Q. What is your occupation, please?—A. Saleslady, Frank 
R. Jelleff. 

Q. Were you so employed in January 1943?—A. Was I em¬ 
ployed? 

Q. Were you so employed in January 1943?—A. Yes. 

Q. Did you know in her lifetime, Nancy Boyer?—A. No. 

Q. Did you know a person who traded at Jelleff’s as Jennie 
Richards?—A. Not till recently. I never saw her mother. 

Q. Beg pardon?—A. I never saw her mother. 

Q. Well, did you know a person as Jennie Richards, whom 
you subsequently learned to be Nancy Boyer?—A. All the 
while I thought she was Jennie Richards. 

Q. Now, directing your attention to January 1943, did 
you have any transactions with the person whom you 
368 knew as Jennie Richards, but whom you subsequently 
learned to be Nancy Boyer?—A. I saw Jennie Richards, 
as I know her, I saw her on the floor, and I called her, told her 
I had a silver fox jacket. I knew she was looking for one. 

Q. And did you show her the jacket?—A. I did. 

Q. Did she purchase the jacket?—A. I couldn’t say whether 
she purchased the jacket that day or the next day. 

Q. Did she subsequently purchase it?—A. Yes, she did. 

Mr. James K. Hughes. If you Honor please, I will direct 
your Honor’s attention to the indictment in this case. And I 
notice that in the indictment they allege one alias for Nancy 
Boyer, and only one, and the alias they allege for her is not 
Jennie Richards, so I do not know that we are talking about 
the same person or not. 

The Court. The witness, of course, will have to identify the 
people—two individuals—two names, as representing the same 
individual. As I understand, she has done that. 

Mr. Fihelly. We will clear it up further, your Honor. 

683980—16-8 
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The Court. All right. 

Mr. Maher. May this be marked for identification? 

(The fur jacket produced by Mr. Maher was marked “Gov¬ 
ernment Exhibit No. 32” for identification.) 

By Mr. Maher: 

Q. Miss Eagle, when that coat was purchased by the 

369 person whom you knew as Jennie Richards, was that 
paid for in cash, or was it charged?—A. It was charged. 

Q. And to whose account was it charged?—A. Jennie Rich¬ 
ards, Hyattsville. 

Q. Did there come a time when you learned who Jennie 
Richards was?—A. Not till after she was killed. 

Q. There did come a time when you learned who Jennie 
Richards was; is that correct?—A. That is right. 

Q. Who did you learn Jennie Richards was?—A. From our 
storage workroom—from our storage department. 

Q. Who did you learn her to be?—A. You mean Jennie 
Boyer? 

Q. No; Jennie Richards?—A. Oh, Jennie Richards. I knew 
her for Jennie Richards for eight years. 

Q. Now subsequently, you lealmed who Jennie Richards 
actually was—the person whose charge account was in your 
store. Now, who was that person?—A. That was her mother. 
The Court. That was what? 

% 

Mr. Maher. That was her mother. 

The Witness. Her mother. 

By Mr. Maher: 

Q. Now, I will show you this garment marked for identi¬ 
fication as “Government Exhibit No. 32,” and I ask you 

370 to look at that coat, and examine it carefully, and tell 
us whether you can state whether that is the coat you 

sold to the woman whom you knew as Jennie Richards, and 
later learned was Nancy Boyer?—A. (Witness examines “Gov¬ 
ernment Exhibit No. 32” for identification.) Yes; it is. 

Q. Now, how can you particularly identify that coat?— 
A. Having a thorough knowledge of quality and the merchan- 
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dise that I handle, and the particular jacket, as to the fur, as 

to the strength of the guard hair, and the color- 

Q. As to the strength of what?—A. The guard hair. This 
(indicating) is what you call the guard hair—and the color. 

Q. Will you step down-A. And then he forgot—who¬ 

ever took the label out, forgot to take the stitches out. 

Q. Was there anything peculiar about those stitches?— 
A. Well, it fits our label perfectly. 

***** 

375 By Mr. Maher: 

Q. Now, Mrs. Eagles, we were interrupted a moment 
ago. You were describing something with respect to the re¬ 
moval of the label of that coat.—A. Yes. 

Q. Will you continue to explain to us what, if anything, was 
peculiar about the label?—A. Well, there was nothing peculiar 
about it. It just fits our label. There isn’t anything peculiar 
about it, but the peculiarity about the identification of this 
jacket is the sleeves. They are perfectly matched. That was 
my selling point in the jacket. 

Q. Now, what was the price that was paid for the jacket 
which you sold to Mrs. Boyer, or Mrs. Richards, on that date?— 
A. 3185 plus ten. 

Q. You are familiar, are you not, with the value of furs?—A. 
Yes, sir. 

Q. Your occupation is the buying and selling of furs, is that 
correct?—A. Yes, sir. 

376 Q. Now, as of January 1943, what was the fair market 
value of the fur which you sold to Jennie Richards whom 

you subsequently learned was Nancy Boyer? 

The Court. The fur coat which she has in her hand; is that 
correct? 

Mr. Maher. Yes. That is correct. 

The Witness. At the time I sold her this fur jacket it was 
unusually cheap. 

By Mr. Maher: 

Q. What was the value, the fair market value?—A. The fair 
market value was about $268 plus ten. 
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Q. From January 1943 to March 6, 1943, did the value of 
furs fluctuate?—A. They did, but we have ceiling prices, and 
we still had them at $185 plus twenty. 

Q. What was the value of the coat which you hold in your 
hand on March 6. 1945?—A. 1945? About $350, plus twenty. 

Q. I show you this object marked “Government Exhibit No. 
19” and ask you if you have ever seen that before?—A. About 
two weeks before she was killed I went up in the elevator with 
her and, of course, I chatted to her and I told her- 

Q. Just answer this: Did you see that before?—A. Yes, sir; 
I did. 

Q. When did you see it?—A. Well, I cannot just give you 
the date. It was two weeks before the 6th—about. 

377 Q. Where did you see it?—A. In the elevator of our 
place. 

Q. On whose hand was it?—A. On Jennie Richards, as I 
supposed. 

Q. Mrs. Eagle, how are the labels—how was the label placed 
on the coat which you sold to Jennie Richards in January of 
1943?—A. Do you mean how we put it in? 

Q. Yes.—A. Have you got the label here? 

Q. I show’ you this object here and I ask you if that is a label 
used in the store in which you are employed?—A. It either had 
to be tan, black and white, or this color. 

Q. W r ell, is that a label similar to labels used in the store?— 
A. It is our label; yes. 

Mr. Maher. May this be marked, please? 

(Cloth label was thereupon marked “Government Exhibit 
No. 33” for identification.) 

By Mr. Maher: 

Q. Now, Mrs. Eagle, will you explain as to how that label is 
sewed in the coat.—A. Yes, sir. We turn these edges down- 

Mr. Hughes. I object to that unless she did it herself. 

The Court. How long had you been employed by that— 
what is the name of your employer? 

The Witness. Frank R. Jelleff. 
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The Court. How long had you been employed by Jelleff s at 
the time you sold this coat? 

378 The Witness. That was 1943. I have been there 12 
years. 

The Court. At that time? 

The Witness. No. I was there nine years at that time. 

The Court. The Court thinks it is admissible. Proceed. 

Mr. Maher. Will the reporter read the last question? 

The Reporter (reading). “Question. Now, Mrs. Eagle, will 
you explain as to how that label is sewed into the coat?” 

The Court. Proceed. 

By Mr. Maher: 

Q. Will you explain how the label is sewed into the coat, 
please?—A. I will. We turn these edges down—both edges, 
and they fit. 

Q. Where are the stitchings placed?—A. Right on the edges 
here. The stitchings are still here. 

Q. Do fur stores have uniform labels, uniform in size?— 
A. No; they do not. I have been in various places and I have 
never found two just alike. They vary in dimensions and they 
are embroidered differently. 

Q. Does that label fit the stitching there?—A. Exactly. 
Perfectly. 

Mr. Maher. That is all. 

• • • • • 

383 Thereupon John C. DeBald was called as a witness 
for and on behalf of the United States and, having been 

first duly sworn, was examined and testified as follows: 

Direct examination by Mr. Maher: 

Q. Will you state your full name?—A. John C. DeBald. 

Q. What is your occupation?—A. Manager of the fur repair 
department in JellefFs. 

Q. Were you so employed in May of 1938?—A. Yes; I was. 
Q. Did you have a customer in that store known to you as 
Jennie Richards?—A. Yes, sir; I did. 

384 Q. Now, directing your attention—or, did you sub¬ 
sequently learn that this person known to you as Jennie 
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Richards was, in fact, any other person?—A. Well, not until 
lately. 

Q. When did you learn that?—A. Well, sometime in Decem¬ 
ber or January of this year. 

Q. December or January of last year?—A. I mean last De¬ 
cember, or January of this year. 

Q. What name did you learn was in fact the name of the 
person you knew as Jennie Richards?—A. Nancy Boyer. 

Q. Directing your attention to January or February of 1945, 
did you have occasion to see Nancy Boyer?—A. Yes, sir; I did. 

Q. And where did you see her?—A. I saw her at the repair 
desk of the store where I work. 

Q. Did you have a transaction with her there at that time?— 
A. I did. * 

Q. Will you tell us what the transaction was?—A. Well, 
Mrs. Boyer brought a silver fox jacket in and complained about 
the pulling of a sleeve. 

Mr. Hughes. I object to the conversation, your Honor. 

The Court. The Court thinks it is very immaterial. Pro¬ 
ceed. 

By Mr. Maher: 

Q. You had a transaction with Mrs. Boyer, you say?— 
A. Yes. 

385 Q. Will you state to us what the transaction was?— 
A. Well, she brought in a silver fox jacket and com¬ 
plained about the pulling of the sleeves and a snag in the 
sleeve of a jacket which she purchased in the store. I take all 
the complaints at the store and also she was a rather peculiar 
person complaining about something that was not just right. 
We repaired that jacket for her. 

Q. I show you this garment, Government Exhibit No. 32, 
and I ask you if you will describe what part—or if that was 
the garment which was repaired for Nancy Boyer.—A. Yes; 
this is the garment. 

Q. How can you identify it as the garment that was repaired 
for Nancy Boyer?—A. Well, she complained about the snag in 
this sleeve, and we raised the piping on this to cover that snag. 
It had pulled away where it was tacked a little too tight. 
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Q. What do you mean by tacked?—A. This tacked on here, 
and it was packed a little too /light, and with the moving about 
of the arms it would pull in the sleeve which caused a snag. 
We had to raise this piping by putting a heavier piping on to 
cover that snag. 

Q. Now, did you see when the person you knew as Nancy 
Boyer received that coat from the store?—A. Yes. She took 
it out the same day she brought it in. 

Q. Is the snag still in that coat?—A. Yes, sir. Here it is, 
right here. 

Mr. Maher. May this be marked, please? 

(Repair ticket was thereupon marked “Government Ex¬ 
hibit No. 34” for identification.) 

386 By Mr. Maher: 

Q. What do you mean by a snag?—A. Well, with the 
pulling of the jacket it caught on a pin or something. This 
evidently was pulled by cotton sewed there. 

Q. Now, I show you this paper, marked “Government Ex¬ 
hibit No. 34,” and ask you if you can tell us what that is.— 
A. Well, this is an order written in my handwriting when 
Nancy Boyer brought the coat in. As a rule in the store, we 
make a record of all things that are done. 

Q. Is that an entry or memorandum that is made in the 
regular course of alterations?—A. Yes, it is. 

Mr. Hughes. May we be given an opportunity to examine 
that before any questions are propounded to the witness? 

The Court. Yes. 

\ 

By Mr. Maher: 

Q. When is that alteration- 

Mr. Hughes. Let’s look at it. 

The Court. He wants to examine it now. 

Mr. Maher. Oh, all right. 

(The exhibit was handed to counsel.) 

By Mr. Maher: 

Q. When is the alteration ticket made out with respect to 
time?—A. When the customer brings in the garment. 
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Q. I take it this made out immediately when the alterations 
are ordered; is that right?—A. That is right. 

387 Mr. Maher. May this be received in evidence, your 
Honor? 

The Court. Yes. 

(Document heretofore marked “Government Exhibit No. 34” 
for identification, was thereupon received in evidence.) 

* * # # * 

395 Cross-examination by Mr. Hughes: 

***** 

396 Q. What was the condition of the apartment with 
reference to heat at the time you entered it?—A. Very 

warm. 

Q. Very warm?—A. Yes, sir. 

* * * * * 

397 Thereupon David S. Ennis was called as a witness for 
and on behalf of the United States and, having been 

first duly sworn, was examined and testified as follows: 

Direct examination by Mr. Fihelly: 

Q. Will you state your name for the record?—A. David S. 
Ennis. 

Q. You are Special Investigator with the Metropolitan 
Police Department, sir?—A. Yes, sir. 

Q. How long have you been in that capacity with the 
Department?—A. For the last three years. 

Q. I will show you Government Exhibit 12 and ask you to 
look at that, Sergeant, and state whether or not you ever 

398 have seen it before.—A. Yes, sir. 

Q. When and where did you first see that exhibit, 
sir?—A. The first time I ever saw it was on May 10 at the D. C. 
Morgue, when Dr. Murphy handed it to me in an envelope. 

Q. What did you do with it when he turned it over to you?— 
A. I brought it back to headquarters and gave it to Lieutenant 
Flaherty. 

Q. Was there any mark of any kind made on it by Dr. Mur¬ 
phy, if you know?—A. Yes; there is on the base of the bullet. 
Q. What was that mark?—A. B. 
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Q. Other than that identifying mark, does that bullet seem 
to be in the same condition as when you received it from Dr. 

Murphy and gave it to Lieutenant Flaherty?—A. It does, sir. 

* > 

***** 

400 Thereupon Bernard David Crooke was called as a 
witness for and on behalf of the United States and, hav¬ 
ing been first duly sworn, was examined and testified as 
follows: 

Direct examination by Mr. Fihelly: 

Q. Mr. Crooke, will you state your full name?—A. Bernard 
David Crooke. 

Q. You are a detective sergeant attached to the Homicide 
Squad of the Metropolitan Police Department?—A. Yes, sir. 

Q. How long have you been on the force?—A. It will be 
twenty years July first. 

Q. How long have you been on the Homicide Squad?—A. 
Two years and four months. 

Q. You have been detailed at detective headquarters how 
long?—A. Three years and two months. 

Q. Calling your attention to the night of March 8th, did 
you have occasion to go anywhere as a member of the Homicide 
Squad in connection with a death?—A. I did. 

Q. State to his Honor and the members of the jury just 
where you went, what was done, and who was present when it 
was done, sir?—A. Well, it was about 8:50 P. M. on the night 
of March 8th. I was in the office, and Sergeant Perry got a 
call for a death at 2120 16th Street Northwest. He and 

401 I responded there. We arrived in front of the apart¬ 
ment about 8:50 P. M. We met Sergeant Felber in 

front of the apartment. He responded there also in another 
car. The three of us went to apartment 909 of that address. 

When entering the apartment, there was two officers from 
No. 13 Precinct, Officers Payne and Sweeney, I think the sec¬ 
ond man’s name was; also Mrs. Soelters, the resident manager 
of the apartment, and a colored fellow, I believe his name was- 
Blackwell—elevator boy—they were in the apartment when 
we went in. 
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After entering the apartment, I went to the kitchen of this 
apartment, and I noticed a woman in a sitting position in the 
kitchen—she was later identified, she was later identified by 
Mrs. Soelters as Nancy Boyer, the occupant of the apartment. 
She was in a sitting position, with her back back against the 
east wall of the kitchen and the ice box. The right leg was 
extended straight out, and her foot was up against the kitchen 
cabinets. The left leg was bent under her right leg, or muscles 
of the leg. 

Shortly after that, why, Sergeant Perry made some calls, and 
the photographer from headquarters arrived, and Detective 
Frost from No. 13, he came in. He and Sergeant Felber left 
shortly after. And then Dr. Murphy, I think is the next one 
that arrived, and Dr. Rosenberg. I believe, came in, and Lieu¬ 
tenant Flaherty, Dr. MacDonald, Sergeant Hinson, Lieutenant 
Pittman from No. 13, and Inspector Barrett, Sergeant Baker 
and Colonel Kelly, they all arrived. 

Q. What, if anything, can you tell us with respect to 
402 the condition of the body, any wound or wounds that 
you saw, sir?—A. She was—had a wound to the left side 
of her head. She had been bleeding. It ran down her face and 
across her dress and onto the floor—dried blood. 

Q. Did you see a weapon of any kind there, sir?—A. No, sir. 

Q. Did you see anything indicating what might have made 
the wound or wounds?—A. There was a bullet, lead bullet, lay¬ 
ing on the floor of the kitchen. That was in the northeast 
corner of the kitchen. 

Q. Now I show you Government 1 and 2, and ask you to look 
at those photographs, and state whether or not they represent 
what you saw in that kitchen there that night?—A. .(Witness 
examines photographs.) That is correct, sir. That represents 
what I saw there. 

Q. Can you point out in either one of those photographs as 
to where the blood you testified concerning, was?—A. I can. 

Q. Will you do that, sir?—A. There also was a whiskey bot¬ 
tle laying to the right of the body, and the bullet was just— 
you can see it on this picture right there [indicating]. 
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Mr. Fihelly. Might the witness step down and designate 
where the bullet was? 

The Court. Yes. 

Mr. Fihelly. His Honor says you may. 

The Witness. (Exhibiting photographs to jury.) So every¬ 
body can see. This is the whiskey bottle laying to the right 
of the body, and right there you will notice a spot there, 

403 which I think indicates the bullet. If you get close 
enough you can see it. 

By Mr. Fihelly: 

Q. Was there anything in the kitchen indicating where the 
bullet might have hit, other than in the body of Mrs. Boyer?— 
A. Well, the only impression I could find on the wall—there 
is a shelf which shows here on this picture. On the corner of 
this shelf was an impression where something had struck that. 

Q. Was there anything on the floor indicating that some ma¬ 
terial from that shelf had fallen to the floor?—A. I didn’t notice 
particularly anything on the floor, but on the corner of the 
bullet there was what appeared to be paint. 

Q. Was it of the same color as the paint on the shelf?— 
A. It was. 

Q. Beg pardon?—A. It was. 

Q. Now, with respect to the pocketbook you say you saw 
there that night, I show you Government 13, and ask you 
whether or not that is the pocketbook, or similar to it in any 
way, sir?—A. That is the pocketbook. I didn’t mark it for 
identification. 

Q. Now, with respect to the bullet, what, if anything, was 
done with that, if you know of your personal knowledge, sir?— 
A. Well, I takeen possession of the bullet, and I returned it 
over to Lieutenant Flaherty, around midnight of that night, 
at Police Headquarters, after I had marked same for identi¬ 
fication. 

404 Mr. Fihelly. I will ask that this exhibit which I am 
now going to give the witness, be later marked by the 

respective Government Exhibit. What number will that be? 
You can tie it up later. 
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The Deputy Clerk. 35. 

(The bullet produced by Mr. Fihelly was later marked “Gov¬ 
ernment Exhibit No. 35” for identification.) 

By Mr. Fihelly: 

Q. I will ask you to examine Goxemment 35, Mr. Crooke, 
carefully, and state whether or not you have ever seen it be¬ 
fore?—A. (Witness examines exhibit.) Yes, sir. 

Q. And when and where did you first see that, sir?—A. I 
first saw this bullet upon entering the apartment and looking 
in the kitchen, this bullet was laying on the kitchen floor. 

Q. How do you identify it?—A. I identify it by an X mark 
I put on the base of the bullet, right there [indicating], 

Q. Other than the X mark you put on there, state whether 
or not that bullet seems to be in the same condition as when 
you received it, and picked it up?—A. I would say it is in the 
same condition—which I thought was paint. 

Mr. Fihelly. Might the witness step down and show the 
paint on the bullet? 

The Court. Yes. 

By Mr. Fihelly: 

Q. Just step down and show it, briefly? 

405 (Witness leaves witness chair and goes before jury box 

and exhibits bullet, Government Exhibit 35 for identi¬ 
fication, to the jury.) 

A. I refer to paint that was on the corner of this bullet— 
that stuff right there [indicating]. 

(Witness resumes witness chair.) 

By Mr. Fihelly: 

Q. You gave that to whom?—A. I turned it over to Lieu¬ 
tenant Flaherty at Police Headquarters, in the Homicide Office. 

Q. When?—A. It was around midnight of the same night, a 
little before or after—I couldn’t just just when. 

Mr. Fihelly. We offer this bullet in evidence. 

Mr. James K. Hughes. There is no objection. 

The Court. It may be received in evidence. 

(Bullet heretofore marked “Government Exhibit 35” for 
identification was thereupon received in evidence.) 
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By Mr. Fihelly: 

Q. Did you see any newspapers of any kind there that night, 
Officer?—A. I did. 

Q. Will you state in your own way, just briefly, what hap¬ 
pened in connection with those newspapers, that you know of 
your personal knowledge?—A. Why, the newspapers was 
brought up by the elevator boy, Blackwell. Of course I was 
told that they were found in front of the apartment door 

406 when they first arrived there. He brought them up. 
He had removed them to the basement, and brought 

them back by the request of Sergeant Perry. 

Q. What newspapers were they, if you recall? Can you 
describe them in any more detail?—A. They were the morn¬ 
ing’s Post and the Evening Star, dated March 6th; the morn¬ 
ing’s Post and the Evening Star dated March 7th, and the 
morning’s Post dated March 8th. 

Q. Now I show you Government 6, which is in evidence, and 
ask you whether or not in that picture you see any of the papers 
that you have referred to, sir?—A. (Witness examines exhibit.) 
This pile of papers right on this—I imagine it is a coffee table. 

Mr. Fihelly. Might the witness designate that to the jury, 
if your Honor please? 

Mr. James K. Hughes. We have no objection. 

The Court. Very well. 

By Mr. Fihelly: 

Q. Will you step down and show the jury what you refer to, 
Mr. Witness? 

(Witness leaves witness chair and goes before jury box and 
exhibits Government Exhibit No. 6 to the jury.) 

A. This pile of papers lying right there is what I am referring 
to [indicating]. 

(Witness resumes witness chair.) 

By Mr. Fihelly: 

Q. Was there any jewelry of any kind on the body, if you 
recall, sir?—A. Yes; there. There was a breast pin, a brooch, I 
might say, on the dress, and she had ear rings. One, 

407 I think, was knocked off on the floor, and the other one 
was on her ear. 
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Q. After the members of the Homicide Squad left there that 
night, do you know of your personal knowledge whether a police 
guard from No. 13 Precinct was posted there?—A. Well,. I left 
there before other members of the Homicide Squad left, at 
least, I left some of the members of the Homicide Squad there. 
When I returned there the next morning, there was a police 
guard there at that time, which he had been detailed all night 
there. 

Q. Did you see any money of any kind there that night?—A. 
Not that night; no, sir. 

Q. Did you see any fur coat there that night, particularly a 
silver fox jacket?—A. I saw a fur coat, not a silver fox jacket. 

Q. Was that a long coat, that is shown in one of the pictures 
• in the bedroom—No. 8?—A. That is right, sir. 

Q. Did there come a time when you made a further search of 
the apartment for money, or for that particular coat?—A. It 
did. 

Q. Or for other property?—A. Yes. 

Q. When was it you made that particular search?—A. The 
following day, the 9th—March 9th. 

Q. About what time?—A. Well, I left the headquarters just 
before, or around nine A. M. the following morning, and \\ent 
to the apartment. 

Q. Was the police guard there when you arrived there, sir?— 
A. There was a police guard there. 

408 Q. Just what did you do in the nature of a search when 
you arrived there, Officer Crooks?—A. I went there 
with men from the Identification Bureau who also went along 
to search the premises, and after they had completed their 
search for fingerprints, possible fingerprints, I started search¬ 
ing the apartment—began in the bedroom, and I searched the 
chest of drawers, the closets, and also the closet in the living 
room. There was one closet in the hallway or alcove leading 
from the living room into the bedroom and bathroom, which 
developed to be the linen closet. I couldn’t open it. It had a 
Yale lock on it. Later that afternoon, around 1:30 or 2:00 
P. M., Sergeant Ennis of our squad, he came up and opened 
that door, and I made a search of that closet. 
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Q. As the result of your search, did you find any money or 
valuables or jewelry, or this silver fox jacket I have men¬ 
tioned?—A. I did not find any silver fox jacket. I found just 
coins in the bottom drawer of the chest of drawers—pennies, a 
few nickels, and a few dimes, just thrown in the chest of drawers. 

Q. Particularly, did you find any—three, $100 bills, or any 
hundred dollar bill or bills?—A. I found no bills whatsoever. 

Q. Did you find any diamond sap/ihire ring?—A. I did not, 
sir. 

Q. Now, leaving money and valuables aside- 

Mr. Fihelly. I ask that this exhibit be marked by the next 
number, whichever one it is. 

409 (Check produced by Mr. Fihelly was marked “Gov¬ 
ernment Exhibit No. 36” for identification.) 

Mr. James K. Hughes. We have no objection to its admis¬ 
sion, your Honor. 

The Court. It may be admitted in evidence. 

(Check heretofore marked “Government Exhibit No. 36” for 
identification was thereupon received in evidence.) 

By Mr. Fihelly: 

Q. I show you this exhibit, Government 36, and ask you to 
examine that, sir, and state whether you have ever seen it 
before?—A. I have. 

Q. When and where did you first see that check—it appears 
to be a check?—A. I first saw this check on March 9th. It was 
during the search of the chest of drawers I found this check. 
I identify it by my initials, which I placed on the back. 

Q. What did you do with the check after you found it, sir?— 
A. About four o’clock that afternoon, I returned to the Homi¬ 
cide office, and initialed that check and turned it over to Lieu¬ 
tenant Flaherty. 

Q. Particularly in connection with the bureaus or dressers 
in the bedroom, did you find any money in any of those dresser 
drawers?—A. Just the small coins which I mentioned before, 
pennies, few nickels and dimes, thrown into the different 
drawers. 
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Mr. Fihelly. It is admitted, I understand, by counsel— I 
have rechecked on that—that this check is in the writing 
410 of the defendant? 

Mr. James K. Hughes. That is right, your Honor. 

***** 


419 Thereupon Lieutenant Donald C. Mitchell (U. S. 
N.) was called as a witness by and on behalf of the 

United States and, having been first duly sworn, was examined 
and testified as follows: 

Direct examination by Mr. Maher: 

Q. Will you state your full name, please, Lieu- 

420 tenant?—A. Donald C. Mitchell. 

Q. Were you a relative of Nancy Boyer?—A. I was. 
Q. What was that relationship?—A. Son-in-law. 

Q. Now, directing your attention to on or about the Sth of 
March of 1945, did you have occasion to go to Mrs. Boyer’s 
apartment?—A. I did. 

Q. And on what day did you go?—A. On March 10th. 

Q. And was there anyone present when you arrived at that 
apartment?—A. There was. 

Q. What, if anything, did you do when you went to the apart¬ 
ment?—A. I went to the apartment for the purpose of gather¬ 
ing some clothes in which to bury my mother-in-law, also to 
have the apartment turned over to me by the Police Depart¬ 
ment, to have the lock changed, and also to pick up any valu¬ 
ables or papers which I thought I might need. 

Q. In that connection, did you make a search of the apart¬ 
ment?—A. Yes; I did. 

Q. Were you searching for any specific thing at the time?— 
A. Well, I understood there was some money in the apartment. 
She used to leave money around the apartment, and I wanted 
to get those and some papers which I thought might be 
useful. 

421 Q. Were you searching for any specific amount of 
money?—A. No; no specific amount. 

Mr. James K. Hughes. I object to that, anyway. It is 
leading. 
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Mr. Maher. All right. 

By Mr. Maher: 

Q. What part of the apartment did you search?—A. Well, 
first of all, I went into the bedroom, and I went through the 
dresser drawers. There are two dressers, a large dresser and a 
very small one about a foot and a half, two feet high. I went 
through all of those drawers and took out some papers. I w’ent 
through from the trop drawer right through to the bottom 
drawer of the large dresser. All but the bottom drawer in the 
large dresser had clothing and personal effects, some papers and 
some small change. And I looked all through those, removed 
some papers, and some personal things. The bottom drawer 
had a set of salad dishes in there, and a platter that went with 
them, or two platters, and that was wrapped in a towel, and I 
removed the towel to see if there was anything down in there, 
looked at the dishes, looked through that drawer. Then I went 
through the other dresser and a little chest of drawers that were 
very low, that had some more personal things, little bit of 
change, and I didn’t remove anything from there—didn’t find 
anything of value in there. Then I looked through the cup¬ 
board. 

Q. Just a minute before you get to the cupboard. In your 
search in any of the drawers in either bureau, did you find any 
amount of money at all?—A. I didn’t find anything, 
422 other than there were some nickels and dimes and pen¬ 
nies and quarters in the bottom of the drawers as I went 
through. 

Q. Specifically, did you find any bills of hundred dollar de¬ 
nomination?—A. I did not. 

Q. Now, did you find any place in the apartment any addi¬ 
tional money at all?—A. Yes; I did. 

Q. What did you find?—A. I found $55.00 in bills. 

Q. Where did you find them?—A. That was on the second 
shelf from the bottom in the closet which is in the small hall 
between the bathroom, the bedroom and the living room. It 
was underneath the newspapers which were used to line the 
shelf, on the second shelf from the bottom. 

683980—46-9 
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Q. Did you find any money other than that in the apart¬ 
ment?—A. Yes. I gathered—when I cleaned out the drawers 
and the like, I put all the change in the drawers in one box, 
and I took that down and had it counted down at the bank. 
I had it counted, and it was $12.60 in small change. 

Q. Did there come a time when you received some articles 
of jewelry from the police department?—A. Yes; I did. 

Q. When was that, if you recall?—A. I believe it was the 
same day. It was either the 10th of March or the 13th of 
March—Tuesday. 

Q. What were those articles of jewelry?—A. There was a 
brooch and two ear rings. The brooch was 
423 of green, I believe, and yellow and blue stones, kind of a 
cluster of stones, of stems, I guess to represent a bo’quet, 
or the like. That w*as about four inches long. She used to 
wear it on her dress, in front. And the two ear rings were of a 
brass or copper metal. They were around the size of a nickel, 
or maybe the size of a quarter, and they were very shiny, and 
had a white, blue and green stone in the middle of them, that 
had a little reflection. They were just costume jewelry. 

Q. Did there come a time when all the effects of Mrs. Boyer 
were removed from that apartment?—A. Yes. 

Q. WTien w r as that, do you recall?—A. I returned to the 
apartment on March 13th, Tuesday morning, March 13th, for 
the purpose of assisting the packers, and removing all the 
furnishings and personal belongings to storage. 

Q. Were you there when the packers came?—A. I was there 
when the packers came. 

Q. Did you supervise the removal of all those effects?— 
A. Yes; I did. 

Q. On the occasion of your first visit to the apartment, who 
w’ere in the apartment?—A. There w’as one man in the apart¬ 
ment, a policeman from the metropolitan police force, one 
guard. 

Q. Now, did you find in the apartment any rings?—A. No; 
I found no rings. 
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Q. Did you receive subsequently from the police department 
any ring?—A. No; I have not. 

424 Q. Did you find a fur jacket in the apartment?— 
A. There was no fur jacket in the apartment. 

Q. Did you subsequently receive a fur jacket from the police 
department?—A. No; I did not. 

Mr. Maher. We have no further questions. 

» # * * * 

438 Thereupon Mabel Mueller was called as a witness 
for and on behalf of the United States and, having been first 
duly sworn, was examined and testified as follows: 

Direct examination by Mr. Maher: 

Q. State your full name, please.—A. Mabel Mueller. 

Q. Where do you reside?—A. St. Louis, Missouri. 

Q. Did you reside there on March 13th of this year?— 
A. I did. 

Q. On that day did you have occasion to meet a man named 
Jimmie Hanan?—A. Yes, sir. 

Q. Do you see that person in the courtroom? 

Mr. Hughes. Stand up. 

(The defendant arose.) 

The Witness. Yes, sir. 

Mr. Maher. May the record show that the defendant stood 
and the witness pointed the defendant out? 

439 By Mr. Maher: 

Q. Where did you meet him?—A. In the DeSoto 

Hotel. 

Q. Were you in the DeSoto Hotel?—A. At the bar. 

Q. What were the circumstances under which you met 
him?—A. Well, we walked in and it was crowded and he got 
up and gave me a seat. 

Q. Now, did you see him subsequent to then?—A. Do you 
mean before that? 

Q. No; subsequent to that. After that meeting?—A. Yes,, 
sir. 

Q. Did you see him on March 14th of this year?—A. Yes r 
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Q. Where did you see him?—A. Well, I saw him downtown 
and I saw him at the Jefferson Hotel. 

Q. Did anything unusual occur on that date?—A. Yes, sir; 
he showed me a fur coat that he took out of his suitcase. 

Q. Who was with you at the time that you met the defend¬ 
ant?—A. My daughter and a friend. 

Q. Who was the friend?—A. I don’t recall his name. 

Q. When you saw the fur coat where did the defendant have 
it?—A. In a suitcase. 

440 Q. Did you remove it from the suitcase?—A. Yes, sir. 
Q. I will show you Government Exhibit No. 32 and 

ask you if that is the coat that the defendant had in his posses¬ 
sion on March 14, 1945?—A. Yes; it is. 

Mr. Maher. May this be received in evidence, your Honor? 
(Fur coat heretofore marked “Government Exhibit 32” for 
identification, was thereupon received in evidence.) 

By Mr. Maher: 

Q. Where were you at the time that coat was shown to 
you?—A. At the Jefferson Hotel. 

Q. Where in the Jefferson Hotel?—A. In his room. 

Q. Do you recall the number of that room?—A. I wouldn’t 
be sure. It was on the 7th floor. 

Q. Did you have any conversation with respect to that 
coat?—A. That day? 

Q. Yes.—A. Yes, sir; he asked me the value of the coat. 

Q. Did he say where he had gotten it?—A. Yes; he said he 
had bought it for a lady friend and she was angry and she gave 
it back. 

The Court. How did she come to give it back? 

The Witness. She was angry with him. 

The Court. Go ahead. 

By Mr. Maher: 

Q. Did you have any subsequent conversation with the 

441 defendant with respect to this fur coat?—A. Later? 

Q. Yes.—A. Yes. 

• Q. When was that?—A. That was on Friday, March the 
16th. 

Q. Where was that?—A. That was at the DeSoto Hotel. * 
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Q. What was that conversation?—A. Well, he asked me 
about selling the coat for him. 

Q. What did he say?—A. He told me that I could make 
some money. I told him I was not interested in it. 

Q. Was anything offered to you as a consideration for sell¬ 
ing the coat?—A. Yes; he offered me 25 percent of what I 
got for it. 

Q. Directing your attention to Thursday, March 15th, were 
you with the defendant?—A. Yes, sir. 

Q. Did anything unusual occur on that day?—A. Yes, sir. 
He was at my house and he had a gun in his pocket. 

Q. Can you describe that gun?—A. Not fully. It was a re¬ 
volver, a dark revolver. 

Q. Where were you when you saw the gun?—A. In the living 
room of my home. 

Q. Did he have the gun on his person at the time?—A. Yes, 
sir. 

Mr. Maher. May this be marked for identification? 
442 (A revolver was thereupon marked “Government Ex¬ 
hibit No. 37,” for identification.) 

By Mr. Maher: 

Q. I will show you Government Exhibit No. 37, and ask you 
if that resembles the gun that you saw in the possession of the 
defendant on March 15th?—A. It resembles it. It was that 
type of gun. 

Q. Mrs. Mueller, what is your occupation?—A. Saleslady. 

Q. What do you sell?—A. Coats. 

Q. What type of coats?—A. Well, right now I sell cloth 
coats and suits. 

Q. Have you had any experience in fur coats?—A. Yes. 

Q. For how long a period of time have you sold fur coats?— 
A. Right now we don’t sell them at the store I work at, but 
at Klein’s I sold them for about two years. 

Q. How frequently were you in the company of the defend¬ 
ant from March 12, 1945, until March 17?—A. Every day. . 

Q. Did you see him spend any money during that period?— 
A. Yes. 
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Q. Did you notice anything with respect to the denomina¬ 
tions of the money which he had in his possession?—A. Well, 
he broke several fifty dollar bills while he was with me. 

Q. Now, coming to March 17th, the evening of March 

443 17th were you in the company of the defendant?—A. 
Yes, sir. 

Q. On that occasion?—A. Yes, sir. 

Q. Where were you?—A. We were at the DeSoto Hotel. 

Q. Until what time?—A. Around eleven o’clock, I suppose. 

Q. Where did you go from there?—A. We went up in a room, 
two couples, and drank until about 12 o’clock. 

Q. Where was that?—A. That was at the DeSoto, too. 

Q. What time did you leave the DeSoto Hotel?—A. Around 
12 o’clock. 

Q. Where did you go then?—A. To the Jefferson Hotel. 

Q. Where did you go in the Jefferson Hotel?—A. Went up 
to his room. 

Q. Did anything unusual occur when you got to his room?— 
A. Yes, sir. That is when he was arrested. 

Q. Where was he when he was arrested?—A. In the hall. 

Q. Did he make any statement at the time of his arrest?— 
A. He made a remark he was glad it was over with. He knew 
it would happen sooner or later. 

The Court. What was that? 

The Witness. He said he was glad it was over, that he knew 
it was bound to happen sooner or later. 

444 By Mr. Maher : 

Q. Did this defendant ever tell you what his occu¬ 
pation was?—A. Yes, sir. 

Q. What did he say it was?—A. He said that he had race 
horses. 

Q. Did he state where his home was?—A. Yes; he said his 
home was in Baltimore, Maryland. 

Q. Did he state whether or not he had been in any other 
cities?—A. Yes; he did. He mentioned Washington as one. 

* Q. Did you have any conversation with the defendant with 
respect to your experience in furs?—A. Well, nothing outside 
of he asked my opinion of the coat and I told him what I 
thought it was worth, that I had sold fur coats. 
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Q. Now, you referred to a conversation you had with re¬ 
spect to the manner in which he obtained possession of this 
fur coat.—A. That is right. 

Q. Did he state that the girl had given him anything other 
than the fur coat?—A. He said she had returned a watch and 
a ring, or something to that effect, along with the coat. 

Mr. Maher. You may examine. 

***** 

446 Thereupon Phyllis D. Morgan was called as a wit¬ 
ness for and on behalf of the United States and, having 

been first duly sworn, was examined and testified as follows: 

Direct examination by Mr. Fihelly: 

Q. Will you state your full name for the record?—A. Phyllis 
D. Morgan. 

Q. Where do you live, Mrs. Morgan?—A. 3423 Eastern 
Avenue, Northeast. 

447 Q. You are the mother of Mrs. McClure who preceded 
you on the stand?—A. That is right. 

Q. And I take it as she stated, you legally have adopted her 
twin daughters?—A. That is correct. 

Q. Do you know the defendant in this case?—A. Yes. 

Q. When and where did you see him?—A. I met him on 
the 28th day of February in the afternoon about 3:30. My 
daughter had asked me permission to have him out to dinner 
to our home. 

Q. What if anything happened at your home in the defend¬ 
ant’s presence when he did come on that particular day?— 
A. I don’t understand that question. 

Q. Anything that happened while the defendant was at your 
home or anything that he said about himself.—A. Naturally, 
we just had a common ordinary conversation like you would 
have with a stranger, about the topics of the day. 

Q. Did the stranger mention anything to you about himself, 
what he did, or what his business was?—A. No; the only thing 
he mentioned was racing. 

Q. What did he say about that?—A. That he had suffered 
an automobile accident in Miami, Florida, on the eve of the 
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termination of racing in the United States; that he wrecked 
his car and that he had scars on his nose because of it. 

448 Q. Did he tell you what his business was?—A. No, sir. 
Q. Did he state anything in connection with his past, 

particularly as to whether he had any military service?— 
A. Later on in the evening he mentioned about being in the 
first world war. 

***** 

Q. Do you recall any conversation with respect to playing 
cards?—A. Oh, yes. 

Q. Tell us about that, if you will, if it took place in the de¬ 
fendant’s presence?—A. He said he enjoyed a little poker 
game as a pasttime, that he had not met anyone in Washington; 
that he had just played cards with some men he had met in a 
grill across the street where he occasionally went for a drink. 
He didn’t know anyone and he would enjoy meeting some folks 
and getting into a sociable game. 

449 Q. What, if anything, did you say in response to that, 
if you said anything?—A. I said I would be glad to 

take him to one of our games. Ours is all friendly playing with 
people who have known each other for years. 

Q. As a result of that conversation, was there any tentative 
appointment made to go to any game?—A. Yes; he asked me 
when the next game would be and I said Friday, which was 
March 2nd. 

Q. Did the defendant state to you where he was residing 
while he was within the District?—A. Oh, yes. He stated the 
Annapolis Hotel. 

Q. Did you go anywhere with him on Friday, March the 
2nd?—A. On Friday, March the 2nd, he called me between 
12 and 12:30 and asked me was the game going to take place, 
and I told him yes. He said, “Well, if you are coming in town 
will you stop by the Annapolis Hotel and pick me up? I will 
be out waiting for you.” 

Q. Did you pick him up?—A. That is exactly what I did. 
Q. Where did you go with him from there?—A. To 1016 
10th Street Northeast. 
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Q. Who was present, if you recall, when you got there?— 
A. When I arrived there, there was no one but Mrs. Durgin 

and Mrs. Magee, and Mr. Durgin and Mrs. Griffith. 

• * • * • 

450 Q. What happened after dinner?—A. After the din¬ 
ner table was cleared we continued playing cards. I 

played cards up until around one o’clock in the morning. In 
the meantime, several other people had come in which was too 
many to sit in the dining room. So there was a kitchen table 
put up in the living room where several ladies sat around, one 
of which was Mrs. Boyer. 

Q. While you were playing cards what, if anything, was the 
defendant, if you know, of your own personal knowledge?— 
A. He didn’t do anything other than just carry on a casual 
conversation and play cards. 

Q. Did he get into any of the card games?—A. Oh, 
yes. 

451 Q. Was he playing at your table, or some other 
table?—A. At my table, at the time I was sitting there. 

Q. What time did Mrs. Boyer come in?—A. She must have 
come in around 8:30 or nine. 

Q. At what table did Mrs. Boyer play?—A. She was in the 
front room. I never saw Mrs. Boyer and Mr. Medley together. 
I don’t know when they met. 

Q. When you left, did the defendant leave?—A. He did not. 
He offered to accompany me home. I told him I was accus¬ 
tomed to going home in my own car and for him to remain 
there if he wanted to stay. He said he wanted to stay and 
play cards. 

Q. When you left state whether or not Mrs. Boyer was among 
those present?—A. Mrs. Boyer was still in the living room 
when I left. 

Q. Did you see or hear from the defendant after that?— 
A. He told me he would call me the following day around noon, 
which he did. He told me he was leaving the city later in the 
evening, but if he did he would get in touch with me and let 
me know when he would be coming back. He said he had a 
dinner engagement and expected to leave the city immediately 
afterwards. 
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Q. What did you do that particular night?—A. I went to 
Fourth Street, Northwest, and played in another little card 
game. 

Q. Did you see there the defendant or Mrs. Boyer there?— 
A. No. I never saw them in each other’s company. 

Q. Now, after that, did you hear at all from the defendant?— 

A. No; that was the last message I ever received. 

***** 

457 Q. I show you “Government Exhibit 19” which is a 
ring and ask you to look at that and state whether you 

have ever seen it before.—A. Yes. 

Q. When and where did you see that last?—A. The last 
time I saw it was on Sunday night, that would be March 4th, 
at Mrs. Durgin’s home. 

458 Q. Who had it on?—A. Nancy had it on, across the 
table from me. 

Q. Had you talked to Nancy about it prior to that time?— 
A. Nancy had handed it across the table and had me try it on. 

Q. With respect to the coat, which is Government Exhibit 
32,1 believe, I show you this and ask you to examine it and state 
whether or not you have seen that before?—A. I couldn’t say it 
was the coat. There is too many of them. It was a coat like 
that. Nancy had a coat just exactly like that. 

Q. And by Nancy you refer to whom?—A. Mrs. Boyer. 

Q. On how many occasions had you seen Nancy wear a coat 
similar to this?—A. Several times. 

Q. On what particular hand did Nancy wear the ring, if you 
recall, Mrs. Morgan? 

Mr. Hughes. This is not proper redirect. It was not brought 
out on cross, and I object to it. 

The Court. The Court will permit it. 

By Mr. Fihelly: 

Q. All right, Mrs. Morgan, will you answer the question?— 
A. She always wore it on the left hand. 

Mr. Fihelly. Your witness. 
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Mr. Hughes. I have nothing further. 

Thereupon Dorothy Ann Magee was called as a wit- 

459 ness for and on behalf of the United States and, having 
been first duly sworn, was examined and testified as 

follows: 

Direct examination by Mr. Fihelly: 

Q. Will you kindly keep your voice up so that all the jurors 
and his Honor can hear you? What is your name?—A. Doro¬ 
thy Ann Magee. 

Q. Where do you reside?—A. 1016 10th Street, Northeast. 
Q. Are you employed or not?—A. I am. 

Q. Where?—A. Housework, taking care of a little girl. 

Q. Did you during her lifetime know Nancy Boyer?—A. 
I did. 

Q. How long had you known Nancy Boyer prior to her 
death?—A. Going on two years. 

Q. Do you know the defendant in this case?—A. I do. 

Q. When and where did you first meet him?—A. I met him 
at 1016 10th Street, Northeast, at Mrs. Durgins, on the 2nd of 
March, Friday. 

Q. When, after that, did you see him?—A. Monday nigh^ at 
Mrs. Boyer’s. 

Q. Who, if anyone else, was present Friday night when you 
met him that was also present Monday night when you 

460 again saw him?—A. There was Mrs. Nash and Mrs. 
Morgan, Mrs. Boyer, Mr. and Mrs. Milton. 

Q. Where was it that you saw him Monday night and what 
time?—A. At the Washington House on 16th Street. He was 
next to the last one that came into the game. 

Q. What part of Washington House did you see him in?— 
A. 909—apartment 909. 

Q. Whose apartment was that?—A. Mrs. Nancy Boyer’s. 

Q. Just what time did you arrive, as you recall it, Mrs. 
Magee?—A. It was around seven o’clock. Mrs. Broche was 
there first, and I came next. 

Mr. Hughes. I cannot hear a word she says. 


I 
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l 
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Mr. Fihelly. May we pause just a moment to get certain 
garments out of a bag? I think it will save trouble if we get 
those garments out. 

By Mr. Fihelly: 

Q. Just what time—you have given us the time—in whose 
apartment was it?—A. Nancy Boyer’s. 

Q. Who was it that was present when you got there?—A. 
Mrs. Broche. 

Q. Was Mrs. Boyer present in her apartment when you 
arrived?—A. She was. 

Q. What was she doing?—A. She was getting ready to get 
dressed. 

461 Q. Just what happened from that time on? Anything 
that was done. Not what was said unless the defendant 
was there.—A. WTiy, Mrs. Nash came in. She and Mrs. Broche 
were sitting in the living room and Nancy called me in to hook 
her brassier’. I went in and hooked her brassier’ and she picked 
her pocketbook off from the bed. 

Q. Not what she said, but what you saw her do.—A. She 
took her billfolder out and took three one hundred dollar bills 
$nd put them in the bottom drawer of her bureau. 

Q. What room was that?—A. In her bedroom. 

< Q. What, if anything, did she do or you do then? Not what 
she said.—A. She asked me to lock the closet door. 

... Mr. Hughes. I object to the conversation. 

By Mr. Fihelly: 

' Q. Did you lock the closet door?—A. I locked the closet door. 

Q. WTiich closet?—A. The closet between the living room 
and the bathroom. 

Q. In addition to that, did you do anything before you locked 
it? Not what she said; did you do anything? Did you put any¬ 
thing in the closet?—A. No. 

• Q. Other than the three one hundred dollar bills, did you 
see any other money with Nancy, or was anything done in con¬ 
nection with any other money before the defendant came?— 


\ 
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A. Yes, sir. She took her billfold out and changed it 

462 into a cloth pocketbook. 

Q. Nothing at all was put in the closet, you just locked 
it?—A. I locked it because she said- 

Q. Never mind what she said. We want to go into that, 
please. About what time would you say it was that the de¬ 
fendant came there?—A. Well, Mrs. Nash came, then Mrs. 
Ellington came, Mr. and Mrs. Milton came, then Larry Fisher, 
then Mrs. Griffith came. 

Q. By Larry Fisher you refer to whom?—A. Mr. Medley. 

Q. Where had you learned that was his name?—A. When I 
read it in the newspaper. 

Q. What name did you know him by at the Durgin home on 
Friday, March 2nd?—A. Larry Fisher. 

Q. After he came, just what took place in the apartment 
while he was there? Just tell it in your own way, if you will, 
please.—A. Well, they sat down and was playing cards. Dur¬ 
ing the game, Mr. Fisher—Mr. Larry Fisher—left the game 
and he laid down on the couch. Jimmie asked him if he wasn’t 
going to play any more. He said that he had to go down to the 
hotel and get a check cashed, but there was a new night clerk 
on and he hated to go down and ask him. 

Nancy said, “I will loan you $10.” He said that wouldn’t 
be enough. He said he wanted a check cashed for $25,. 

463 and if he could get that, all right. 

Q. Did he later make out a check in your presence?— 
A. He did. 

Q. Tell us about that and where did the check come from?— 
A. He couldn’t find his checkbook and Nancy gave him one 
of her checks. 

Q. He made out a check then on that?—A. He did. 

Q. After he made out the check what was done with it?— 
A. Nancy handed it to me because the ink wasn’t dry and told 
me to put it on her dresser. 

Q. I will show you this check which is marked Government. 
Exhibit 36 and ask you to examine that and state whether or 
not that is the check you refer to?—A. Yes; that is right. 
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Q. How do you identify that check?—A. I read it going in, 
the Bowery Savings Bank, New York. 

Q. At or about the time or in connection with making out 
this check, did anyone have a bankbook?—A. Yes, sir; he did. 

Q. What can you tell us in reference to that?—A. He said 
she need not be afraid to cash the check for him because he 
could show her he had plenty of money in the bank and he 
flashed a bankbook. 

Q. What did you do with this check after you got it, Mrs. 
Magee?—A. Laid it in on Nancy’s dresser. 

Q. Was that the same dresser you referred to pre- 

464 viously, or another one?—A. The same one. 

Q. Where in the dresser did you lay it?—A. On top. 
Q. After he got the $25, what happened from then on at 
that apartment in his presence?—A. He sat down and began 
to play cards again. 

Q. What time did you leave, if you recall?—A. It was four, 
or a little after. 

The Court. Where did Mrs. Boyer get this $25? 

The Witness. Out of her billfolder in her bag. 

The Court. Proceed. 

By Mr. Fihelly: 

Q. Were you playing cards at all this night, Mrs. Magee?— 
A. No. 

Q. What were you doing there, or your purpose in being 
there?—A. Serving. I cooked the dinner for them. 

Q. Did the defendant have anything to eat that night or 
morning?—A. No, sir. 

Q. Did Mrs. Boyer have anything to eat?—A. The defend¬ 
ant—excuse me—had something to eat, but Mrs. Boyer didn’t. 

Q. Did she have anything to drink that you recall?—A. A 
glass of milk. 

Q. Did you serve the others food?—A. Yes, sir. 

Q. About what time was it you say you left?—A. Around 
four or a little after. 

465 Q. You didn’t play. Did Nancy play in the game that 
night?—A. I think she played a few hands at first until 

•enough got there. Then she didn’t play. She might have 
played later when they thinned out, but I don’t know. 
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Q. How was Nancy dressed that night, if you recall?—A. 
She had on a little blue dress. She had flowers in her hair and 
a fancy pin, pinned on the side. 

Q. I will show you Government Exhibit 19 and ask you 
whether that is the dress she had on that night?—A. Yes, sir. 

Q. Had you seen her wear that before?—A. Yes, sir. 

Q. Now I will show you Government Exhibit 13, which is 
a pocketbook and ask you whether you had ever seen that 
pocketbook before on Nancy?—A. Yes. sir. 

Q. In connection with the card game, is this, or is this not, 
the pocketbook you were referring to?—A. That is the pocket- 
book I was referring to that she took the billfolder out of. 

Q. At the game?—A. At the game she used a brown cloth 
pocketbook with a wooden top. 

Q. What can you tell us with respect to the clasp or clasps 
on the wooden pocketbook?—A. It would not work good. It 
was just an old one she used in her lap. 

Mr. James K. Hughes. What is the number of that ex¬ 
hibit? 

466 Mr. Fihelly. This one is 13, I believe, Mr. Hughes. 
I will check it again. Yes. 

By Mr. Fihelly : 

Q. WTien you saw Nancy wdth this—would she take this out 
with her when she went around town?—A. Yes, sir. 

Q. And the cloth one you referred to, would she take that 
out at all?—A. No, sir; because the clasp’s didn’t shut. 

Q. Now I will show you another article which is No. 15, and 
ask you have you ever seen that before?—A. Yes, sir. I hand 
painted that and gave it to her Christmas. 

Q. Did she have this on the night of the game?—A. No, 
•sir. 

Q. Or at any time while you were there?—A. No, sir. 

Q. Did she wear that inside at all on any occasion, if you 
know?—A. No. She would drape it over her neck when she 
was going out. 

Q. In addition to serving there that particular night, do you 
Tecall anything else that you did for Nancy, or any others in 
the party?—A. Well, Mr. Milton was going home and his wife 
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told him to wait. She said, “Go in and lie down on Nancy’s 
bed.” Nancy told me to take the bedspread off and let Jim¬ 
mie lie down, which I did, and threw it on the foot of the 
bed. 

467 Q. Was it cold or warm that night?—A. It was cold. 
Q. What if anything did you do with regard to that?— 

A. She called the janitor twice and still there was no heat com¬ 
ing. So she told me to light the gas oven and open the oven 
door. 

Q. Did you do that?—A. I did. 

Q. When you left do you know whether that place was still 
lighted, Mrs. Magee?—A. It was. 

Q. Who was it left with you?—A. Mrs. Nash. 

Q. Had anyone else left the game prior to that time?—A. 
No, sir. 

Q. When again did you see the defendant, if you did see him 
after that?—A. The next time I saw him was in the line-up. 

Q. W'hat was his position in the line-up?—A. Third from 
the left. 

Q. Did you have any doubt as to his being the man you had 
known- 

Mr. James K. Hughes. That is argumentative. 

The Witness. No, sir. 

By Mr. Fihelly: 

Q. How was Medley dressed on the night of this game, if 
you recall—the night or early morning?—A. He had on a dark 
suit with a pinstripe, a dark overcoat and a brown hat. 

Q. I show you Government Exhibit 19 which is a ring 

468 and ask you if you have ever seen that before? If you 
did, tell us where did you see that and who owned it?— 

A. Nancy Boyer owned it. She had it on Monday night, on 
her left hand. 

Q. The night of the card game, March 5th, she had this on?— 
A. She did. 

Q. She had it on when you left?—A. Yes. 

Q. Without going into my conversation can you state 
whether or not prior to your leaving the apartment that early 
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morning, Tuesday, you made an appointment to meet 
Nancy?—A. I did. 

Q. Just what time and place, without going into any con¬ 
versation?—A. I was to meet her in front of Woodward & Lo- 
throp’s store at four o’clock that afternoon. 

Q. Did you go down there?—A. I did. 

Q. Was she there?—A. No. 

Q. Did you from that time on make further inquiries trying 
to get in touch with her, without going into any conversa¬ 
tion?—A. I did. 

Q. Were you able to get in touch with her?—A. I was not. 

Q. Did there come a time when you called the Annapolis 

Hotel to try and get in touch with the defendant— with- 
469 out going into any conversation?—A. There did. 

Q. Were you able to get in touch with him?—A. No, 
sir. 

Mr. Fihelly. I will ask this be marked by the next exhibit 
number. 

(A photograph was thereupon marked “Government Exhibit 
3S” for identification.) 

Mr. James K. Hughes. May I see it? 

Mr. Fihelly. Surely [handing photograph to counsel.] 

By Mr. Fihelly: 

Q. I will show you Government Exhibit 38 and ask you to 
look at that and state whether or not you can identify it.— 
A. That is Mrs. Nancy Boyer. 

Q. Where did you get this from? Did you at any time have 
this?—A. Yes, sir. 

Q. How recently, or when?—A. I just brought it to court. 

Q. Were you asked to get a picture of Nancy Boyer?—A. 
Yes. 

Q. Is this your picture that you brought?—A. Yes, sir. 

Mr. Fihelly. We offer this in evidence. 

Mr. James K. Hughes. We have no objection. As a matter 
of fact, at this time, I would like to make a request of the Court 
that defense counsel be given possession of that photo at least 
over the week end. 

6S39S0—If 10 
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Mr. Fihelly. We have no objection to that. 

470 The Court. All right, sir. 

By Mr. Fihelly: 

Q. I will show you Government Exhibit 1 and ask you 
whether or not the dark object on the right—what is the dark 
object on the right?—A. That is the oven and the stove. 

Q. Is that the oven that you lighted?—A. Yes, sir. 

Q. Do you recall any flowers of any kind that Mrs. Boyer was 
wearing at the game?—A. She had violets in her hair. 

Q. I show you Government Exhibit No. 8 and ask you to 
look at that, particularly in connection with the fur coat that 
appears on the bed there. Was there any fur coat in that bed¬ 
room while you were there?—A. No, sir; that is the bedspread 
I had thrown on the bottom of the bed. She must have taken 
the coat out afterwards. 

Q. Will you explain what you did with that bedspread?— 
A. I took the bedspread from the first bed and threw it on the 
foot of this other bed. 

Q. At that time there was no coat there when you did 
that?—A. No, sir. 

Q. Now, in addition—how many fur coats did Nancy have, 
if you recall?—A. Two. 

Q. Can you describe the two coats?—A. One was a fox fur 
and the other was brown. 

Q. Which was the larger, or longer, of the two?—The 
brown. This one was the longest. The fox fur was 

471 the shortest. 

Q. I show you Government Exhibit 32 and ask you 
whether or not this looks anything like that silver fox coat or 
jacket Mrs. Boyer had?—A. Yes, sir. 

Q. Now, on this night or early morning of the 5th or 6th 
did Nancy appear to be in good health?—A. Yes, sir. 

Q. Did you notice any marks, bruises, or scratches of any 
kind on her?—A. None whatever. 

Mr. Fihelly. I think that is all, if your Honor please. 
There may be a question or two later. 
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A Deputy Marshal. This honorable court stands recessed 
for five minutes. 

(Whereupon there was a brief informal recess, at the con¬ 
clusion of which the proceedings were resumed as follows:) 

***** 

472 Thereupon Frances H. Eagle was recalled as a wit¬ 
ness for and on behalf of the United States and, having 

been previously duly sworn, was examined and testified further 
as follows: 

473 Further direct examination by Mr. Maher: 

Q. I show you Government Exhibit No. 38.—A. That 

is right. 

Q. And ask you if you know the person who is depicted 
thereon?—A. That is the woman I knew as Jennie Richards. 

Q. I ask you whether that person is the same person to whom 
you sold this coat?—A. That is right. 

Q. Referring to Government Exhibit 32, in January of 
1943? 

***** 

474 Thereupon Mrs. Roan Broche was called as a witness 
for and on behalf of the United States and, having been 

first duly sworn, was examined and testified as follows: 

• Direct examination by Mr. Maher: 

Q. What is your name?—A. Mrs. Roan Broche. 

Q. Where do you reside?—A. 1523 17th Street Northwest. 
Q. Directing your attention to March 3rd and March 2nd, 
1945, did you have occasion to meet a man named Larry 
Fisher?—A. I did. 

Q. Do you see that person in the courtroom? 

Mr. James K. Hughes. Stand up, please. 

475 (The defendant arose.) 

By Mr. Maher: 

Q. Is that he?—A. Yes. 

Mr. Maher. May the record show that the defendant stood 

and the witness identified him as Larry Fisher? 

***** 
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A. Yes, sir; I did. 

Q. Where did you see him?—A. On March 5th at Nancy 
Boyer’s apartment. 

Q. Where was that?—A. On 16th Street. 

• • * * * 

476 Q. Do you recall what Nancy Boyer was wearing 
that night, March 5th?—A. Yes; she had violets in her 

hair and an aqua dress on. 

Q. I will show you Government Exhibit No. 10 and ask you 
if that resembles the dress Nancy Boyer was wearing on that 
night?—A. I think that is it. 

Q. I will show you Government Exhibit No. 11 and ask you 
if Nancy Boyer was wearing that on the night of March 5, 
1945?—A. I was not there when she went out. 

Q. Did you see her with that on at any time that night?— 
A. I did not. 

***** 

477 Q. Do you to your recollection—did Mrs. Boyer have 
that ring on which you have identified when you left 

on March 5,1945?—A. Yes; she did. 

Q. Do you recall what the temperature of the apartment was 
that night—whether it was hot or cold in the apartment?— 
A. I don’t remember. 

***** 

Thereupon Gladys M. Nash was called as a witness for and 
on behalf of the United States and, having been first duly 
sworn was examined and testified as follows: 

Direct examination by Mr. Maher: 

Q. State your full name, please.—A. Gladys M. Nash. 

Q. Where do you reside?—A. 3816 Blaine Street. 

Q. Directing your attention to March 2,1945, did you 

478 have occasion to meet a man named Larry Fisher on 
that night?—A. Yes. 

Q. Where did you meet him?—A. At 1016 10th Streets 
Northeast, Mr. Durgin’s home. 

Q. Do you see that person present in this room? 
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Mr. James K. Hughes. Stand up. 

‘ (The defendant arose.) 

The Witness. Yes. 

Mr. Maher. May the record show that the defendant stood 

and the witness identified him as Larry Fisher? 

***** 

Q. Did you see him again after March 3, 1945?—A. I saw 
him on March 5. 

Q. Where did you see him?—A. At Mrs. Boyer’s apartment. 
Q. That is on 16th Street, in the District of Columbia?— 
A. Yes. 


479 Q. Did the defendant play cards that evening?— 
A. Yes. 

Q. Did there come a time when he indicated that he was 
going to leave the game?—A. Yes, sir. 

Q. About what time was that?—A. I am not sure of the 
time. 

Q. Was there a conversation at that time with respect to 
him leaving the game?—A. Yes; he said he was leaving it. 

Q. Was there any- further conversation—did he say 

480 why he was leaving?—A. He said that he was broke 
and he was leaving, or something to that effect. I don’t 

remember the exact words. 

Q. Did anyone say anything to him?—A. Mrs. Boyer asked 
him if he would like her to loan him some money. 

Q. What did he say?—A. I think she mentioned $10 and 
he said that wouldn’t last him very long, but would she cash 
a check. 

Q. Did you see him write a check?—A. Yes. 

Q. Do you know the amount of that check?—A. No; I don’t. 
Q. What if anything did Mrs. Boyer do with the check?— 
A. I don’t know. I didn’t see what she did with it. 

Q. Can you tell us anything with respect to the temperature 
of the apartment that night as to whether it was hot or cold?— 
A. It was cold. There was a draft coming in. 

Q. What time did you leave the game?—A. I left the game 
around 2:30 or three o’clock. I don’t remember the exact time. 




* 
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Direct examination by Mr. Maher: 

Q. Will you state your full name, please Mrs. Grif¬ 
fith?—A. Mary M. Griffith. 

Q. Where do you reside?—A. 1949 Nineteenth Place, South¬ 
east. 

Q. Directing your attention to the evening of March 2nd, 
1945, did you have occasion to meet a man known as Larry 
Fisher?—A. Yes, sir. 

Q. Do you see that person in the courtroom?—A. Yes, sir. 
(The defendant rose.) 

By Mr. Maher: 

Q. Is that he who stood?—A. Yes, sir. 

Mr. Maher. May the record show the usual notice that the 
defendant stood and the witness pointed him out as the person 
known as Larry Fisher. 

By Mr. Maher: 

Q. Did you meet him, Mrs. Griffith?—A. I met him at 1016 
Tenth Street, Northeast. 

Q. Whose home is that?—A. Mr. Durgin’s. 

* * « • * 

495 Q. Now, directing your attention to March 4th, 1945, 
did you have occasion to see Nancy Boyer again? That 

was Sunday night.—A. Yes, sir. 

Q. Was Fisher in her presence on that occasion?—A. No, 
sir. 

Q. Now, directing your attention to March the 5th, 1945, 
did you have occasion to see Nancy Boyer?—A. I did. 

Q. And where did you see her?—A. At her home. 

496 Q. That is on Sixteenth Street?—A. Yes. 

Q. Northwest?—A. Yes, sir. 

Q. Was the defendant, Larry Fisher, there on that occa¬ 
sion?—A. He was. 

Q. Who else were present?—A. Mrs. Morgan, Mrs. Broche, 
Mrs. Ellington, a Mr. and Mrs. Milton, Mrs. Nash. 

Q. Do you recall anyone else?—A. No; I don’t. 

Q. Did there came a time—or what was the occasion of that 
meeting?—A. We played poker. 
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Q. Did there come a time when the person you knew as Larry 
Fisher got up to leave the game?—A. Yes, sir. 

Q. And what time was that, about?—A. I’m—I think it was 
around 3 o’clock. I’m not sure. 

Q. Was there any conversation at that time with respect to 
him leaving the game?—A. Well, yes; he said he was going 
after money, more money. 

Q. What, if anything, was said to him?—A. Well, Nancy 
told him that if he needed a little money he didn’t have to go, 
that she could let him have some. 

Q. Did she subsequently give money to Larry Fisher?—A. 
she offered him $10, and he said it would do him no good. 

497 Q. What, if anything, did she do then ?-^A. He asked 
her to cash a check for him for $25. 

Q. Did she cash a check?—A. Yes, sir. 

Q. Did you see the check?—A. I saw him making a check 
out. 

Q. Do you recall what bank it was on?—A. No. Some bank 
in New York City. He said it was a New York bank. 

Q. Was there any bank book exhibited at that time?—A. I 
didn’t see it. 

Q. Now, what time did the game break up?—A. Between 
5 and 5:30. 

Q. Was there any conversation between Larry Fisher and 
Nancy Boyer at the time of the breaking up of the game as to 
what if anything they planned to do?—A. Yes, sir. 

Q. What was that conversation?—A. Well, Nancy said— 
asked us if we realized that she had had nothing to eat, that she 
didn’t eat anything for supper, and someone suggested that 
she get something to eat, and Mr. Fisher said not to bother, 
that they would go out to breakfast. 

Q. And?—A. And she said, “Well, there is no place open 
yet.” And he said, “Yes; Child’s opens at 5 o’clock.” So then 
she said, “Well,” she said, “if you will take Mrs. Ellington to 
her cab and come back, I will be ready by that time.” 

Q. Now, what if anything did—or was there any 

498 description of the restaurant to which they planned to 
go?—A. No. 




144 


JOSEPH D. MEDLEY VS. UNITED STATES 


Q. Did they say where the restaurant was located?—A. No. 

Q. Now, did Fisher then leave the apartment?—A. Well, I 
left. I left Mr. Fisher and Mrs. Ellington with Mrs. Boyer. 

Q. Now I show you this object marked Government Exhibit 
No. 19, and I ask you if you have ever seen that before.—A. 
Yes, sir. 

Q. And where did you see it?—A. On Mrs. Boyer’s finger. 

Q. On which finger did she usually wear it?—A. I think she 
wore it on the left hand. I’m not sure. 

Q. When did you last see that on Nancy Boyer’s hand?—A. 
Monday night. 

Q. Was it on her hand when you left the game at 5 in the 
morning?—A. Well, I didn’t—I couldn’t say that. It was on 
during the evening. I don’t know whether she had taken it off 
or not. I did not notice if she had it on at 5 o’clock or not. 

Q. Do you recall how Nancy Boyer was dressed on that 
night?—A. Yes, sir. 

Q. How was she dressed?—A. She was dressed in a powder 
blue dress. 

Q. Did she have anything of adornment on her hair?—A. 
Well, that I didn’t notice. I couldn’t say. 

Q. I show you Exhibit No. 10, and ask you if this gar- 
499 ment resembles the dress which you say Nancy Boyer 
wore on that night.—A. Yes, sir. 

Q. Do you know whether Nancy Boyer owned any fur 
coats?—A. She had a fox jacket and a fur coat; yes, sir. 

Q. I show you Government Exhibit No. 32, and I ask you 
if that resembles the fox jacket which you say Nancy Boyer 
owned.—A. That looks like the jacket. 

Q. Now, was any—do you recall anything with respect to 
the temperature of the apartment on the night of March 5th, 
1945?—A. Well, I remember that Mr. Fisher took his coat off 
because he said it was warm in there. 

Q. Was there a time when the temperature of the apart¬ 
ment changed?—A. Well, I couldn’t say on that. You know 
how it is when you are playing- 

Q. What heat- 
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By the Court: 

Q. Was it warm in the apartment all night or early in the 
evening or late in the evening?—A. Well, I couldn’t say just 
how—it got hot, and I couldn’t say just what time it was hot 
and cold. We would open windows. 

Q. Was it cold at any time?—A. No; it was never cold. 

The Court. All right. 

By Mr. Maher: 

Q. Do you recall, Mrs. Griffith, whether there was any con¬ 
versation at all with respect to getting heat from a gas 
500 stove?—A. Yes; I do. 

Q. What was that conversation?—A. Well, toward— 
I recall now that towards morning it got a little cold, and Nancy 
asked Mickey to light the oven. 


Q. Who was present at that game? 

* * • * • 

505 Thereupon Marie Milton was called as a witness for 
and on behalf of the United States and, having been 
first duly sworn, was examined and testified as follows: 

Direct examination by Mr. Fihelly: 

Q. Mrs. Milton, will you kindly keep your voice up so his 
Honor, the jurors, and counsel can hear you?—A. Yes. 

Q. Will you state your full name, Mrs. Milton?—A. Marie 
Milton. 

Q. Where do you reside, Mrs. Milton?—A. 2012 First Street, 
Northwest. 

***** 

507 Q. When again did you see either the defendant or 
Nancy Boyer after Saturday night, the 3rd?—A. I saw 
Mrs. Boyer Sunday night alone, and I saw him 

508 again at her home Monday night. 

Q. And what time did you get there Monday night?— 
A. About—well, I imagine it was about 9. 

Q. Who, if anyone, accompanied you?—A. Beg pardon. 
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Q. Who, if anyone, went with you, came—went to the apart¬ 
ment, her home?—A. My husband went with me. 

Q. Now, by “her home” who are you referring to?—A. Mrs. 
Boyer’s home. 

Q. Who was there when you got there?—A. Mrs. Ellington, 
Mrs. Nash, and Mrs. Broche, Mrs. Boyer. 

Q. About what time do you think it was that you got 
there?—A. About 9. 

Q. Now, who came later, as you recall?—A. Mr. Fisher came 
next, and then Mrs. Griffith. 

Q. Now, was there a game there that night?—A. Yes, sir. 

Q. What if anything happened in connection with the game, 
if you recall, that has anything to do with this case—that hap¬ 
pened in the defendant’s presence, of course?—A. Well, in 
what respect? 

Q. Well, was there any- 

Mr. James K. Hughes. I think it is too general myself, your 
Honor. 

Mr. Fihelly. Pardon? 

Mr. James K. Hughes. I think the question is a little too 
general. 

509 Mr. Fihelly. I will be glad to make it more specific. 

By Mr. Fihelly: 

Q. Was there a time when anyone went broke, if you re¬ 
call?—A. Not that I know of, no; not specially. 

Q. Did you see a check made out there that night?—A. Yes; 
I did. 

Q. WTiat can you tell us about that?—A. Mr. Fisher left the 
table to leave, and Mrs. Boyer asked him if he wouldn’t want 
some money, and he said yes; if she would cash him a check, 
and she cashed him a check for $25. 

Q. In that connection did you see a bank book shown by 
anyone?—A. Yes; he showed Mrs. Boyer the bank book. 

Q. Now, after the money was given—or when the check was 
cashed was there some money given by anyone?—A. Mrs. 
Boyer gave him $25. 

Q. Did he get in the game again?—A. I think he did. 
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Q. What was done with the check, if you recall?—A. She 
.gave it to Mrs. Magee to lay on the table to dry. 

Q. What time did you leave the game, or what time did 
the game break up?—A. Well, I wouldn’t—I couldn’t say 
definitely. I imagine it was about 4:30, possibly between that 
and 5 o’clock. I wouldn’t know exactly. 

Q. What if anything occurred at the time the game was 
breaking up or at the time you were leaving, if you recall?— 
A. Well, I left Mr. Fisher and Mrs. Ellington and Mrs. 

510 Boyer there. My husband and I left with Mrs. Griffith. 

Q. Now, just prior to leaving what if anything was 
said by the defendant?—A. Nancy said that she was very 
hungry; and Mr. Fisher said they would go to breakfast. 

Q. In connection with Nancy being hungry, have you told us 
everything that you recall?—A. That’s about all. 

Q. Do you recall Nancy stating that she hadn’t eaten that 
night?—A. Yes; she said- 

Q. Or morning?—A. She hadn’t eaten all morning; yes. 

Q. Was anything stated as to where they were going to 
breakfast or what- 

Mr. James K. Hughes. This is all leading, and I object to it. 

The Court. What if anything was stated? 

Mr. Fihelly. Yes; your Honor. 

The Court. About going to breakfast? 

By Mr. Fihelly: 

Q. What if anything was said with respect to where they 
were going to breakfast?—A. No; I didn’t hear where they 
were going. 

Q. And I show you Government No. 19, a ring, and ask you 
to look at that and state whether or not you have ever seen it 
before?—A. Yes; I have seen it. 

511 Q. When was the last time you saw the ring?—A. On 
Monday night. 

Q. And who had it at that time, and where was it?—A. Mrs. 
Boyer was wearing it. 

Q. That was during the game you have referred to?—A. Yes. 

Q. Had you seen her wearing this ring prior to that night?— 
A. Yes. 
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Q. Do you know whether Mrs. Boyer owned any fur coats 
or jackets?—A. I know that she had a muskrat coat and a 
jacket, silver fox. 

Q. When did you see the jacket last, if you recall?—A. She 
had it—wore it Saturday night. 

Q. I show you No. 32, Government Exhibit, and ask you 
whether that looks anything like the jacket that she had on.— 
A. It looks like it. I can’t say that that was it, but it looks 
tome- 

Q. How was Nancy dressed the night of the game, Monday 
night, and Tuesday morning, March 5th and 6th?—A. She had 
on a light blue dress. 

Q. I show you Government 10 and ask you whether this 
looks anything like the dress or is the dress, if you can tell.— 
A. Yes. 

Q. Which is it? Does it look like it or is that the dress?— 
A. It is the dress. 

Q. During the game did she have any scarf around her neck, 
and particularly anything like Government 11 [in- 
512 dicating] ?—A. No. 

Q. During the game was she using a pocketbook of any 
kind, and did you see a pocketbook of any kind?—A. I think 
just a cloth pocketbook. 

Q. And what was she using that for?—A. Just for change, I 
guess. I really didn’t pay much attention to it, but I knew 
she had that kind of a bag. 

Q. And particularly showing you Government 13, was it a 
pocketbook like this or was it not?—A. No; it was not. 

Q. Have you told us everything that was said there during 
the game or just as you were leaving, in particular, by the 
defendant or anyone in his presence?—A. That's all that I 
can remember especially. 

Q. Do you recall the defendant stating that he was going to 

take Mrs. Ellington to a cab and then come back and take- 

A. Mrs. Boyer asked him to take her to a cab. 

Q. All right. Just what was said by her or him?—A. Mrs. 
Boyer asked him to take her to a cab. That was the only thing 
I remember, and then I left. 
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Q. And on leaving, just who was in the apartment, now, 
when you left?—A. When I left, I left Mrs. Ellington and Mr. 
Fisher and Mrs. Boyer. 

Q. Do you recall as you were leaving—you and your husband 
were leaving—that the defendant said anything specifically to 
you or to your husband?—A. He asked me if I was having a 
game the following night, and I said yes; and he said 

513 that if we played stud poker he would come, that he 
didn’t like to play the game that we were playing. We 

were playing 8 cards at Nancy’s. And I said yes, and I said, 
“Do you know where I live?” And he called my address: 

He said, “Yes; 2012 First Street, Northwest.” 

And I asked him how he was so familiar with my address, 
and he said Well, he just knew it. I presumed that he knew it 
because we went home together Saturday morning. That is, 
he and Nancy drove me home first from Mrs. Nash’s Sunday 
morning. 

Q. Now have you told us everything in connection with the 
conversation that you recall?—A. Yes; that’s all that was said. 

Q. Do you recall the defendant stating that he and Nancy 
would be at the game?—A. Yes. 

Q. At your house that night?—A. They said they would 
come Monday night; yes. Tuesday night. 

Q. This was Tuesday night after the—which was the 6th 
of March?—A. Following after Monday; yes. 

Q. With respect to flowers of any kind, whether artificial or 
otherwise, do you know—do you recall the deceased wearing 
any at the game on the 5th and morning of the 6th?—A. Yes; 
she wore purple violets. 

Q. Do you recall anything at all during the evening as to 
whether it was hot or cold at the game?—A. Yes; there 

514 was quite a draft going through the room, and Mrs. Boyer 
said that it was coming from a radiator, that after they 

had cut off the hot steam that the cold air came through the 
radiators, and there was quite a draft. 

Q. Now, did you have the game Tuesday night at your 
house?—A. Yes; I did. 

Q. Did either the defendant or Nancy come to that game?— 
A. No, sir. 
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Q. Did you ever see any of them after you left them there 
that morning?—A. No; I did not. 

Q. Tuesday morning, the 6th, at Nancy’s apartment house?— 
A. No; I did not. 

Q. After leaving Nancy and the defendant there, did you 
make repeated attempts to get in touch with Mrs. Boyer?— 
A. I tried to call her Wednesday. 

Q. No conversation, but did you try to get in touch with 
her?—A. I tried to call her; yes. 

Q. On one or more than one occasion?—A. Possibly once or 
twice. I don’t think- 

Q. Were you able to get ahold of her?—A. No; we were not. 
Q. And how did you try to get ahold of her? In what man¬ 
ner? Still wthout going into conversations?—A. Just by tele¬ 
phone. 

Q. Did anyone answer the phone?—A. No; they did not. 

Q. Where did you try to get ahold of her by phone?— 
515 A. At her apartment. 

• » # * • 

544 Thereupon Ann M. Ellington was called as a wit¬ 
ness for and on behalf of the United States and, having 

been first duly sworn, was examined and testified as follows: 

Direct examination by Mr. Fihelly: 

Q. Mrs. Ellington, will you kindly keep your voice up so 
his Honor and the jurors can hear you, and counsel?—A. Yes. 
Q. Will you state your full name for the record?— 

545 • A. Ann M. Ellington. 

Q. And where do you reside, Mrs. Ellington?—A. 1750 
Columbia Road. 

Q. Are you in business?—A. I have an antique shop. 

Q. Are you married or single?—A. Married. 

Q. Did you in her lifetime know Mrs. Boyer?—A. I did. 

Q. Nancy Boyer?—A. I did. 

Q. Do you know the defendant in this case?—A. Yes, sir. 

Q. When did you first meet him?—A. I met him on Saturdays 
night, March the 3rd. 

Q. Where?—A. This year. 
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Q. Where?—A. Oh; at Mrs. Gladys Nash’ home. 

Q. Was there a game there, a card game, that night?—A. 
Yes, sir. 

Q. Did you see Nancy Boyer there that night?—A. Yes, sir.- 
Q. Do you know whether at that time they were acquainted 
or not? Did they seem to know each other?—A. Yes. 

Q. On that occasion?—A. Yes, sir. 

Q. Were you there when they came, or do you know 

546 whether they came alone or together?—A. I was not 
there when they came. 

Q. I see. They had arrived before you?—A. Yes, sir. 

Q. All right. When again did you see either the defendant 
or Nancy Boyer after that Saturday night?—A. On a Monday 
night, the following Monday night. 

Q. And where was that, Mrs. Ellington?—A. At Nancy 
Boyer’s house. 

Q. At what time did you get there, if you recall?—A. I think 
it was around 8:30. 

Q. And is this day? Was it day-A. At night. 

Q. Or night?—A. At night. 

Q. Who was there when you arrived?—A. Nancy, of course, 
and Micky and Gladys Nash and Roan Broche. 

Q. And who came after that, if anyone did come subsequent 
to your arrival?—A. Yes; Marie and Jimmie came. 

Q. Do you know their last names?—A. Ido. 

Q. What is their last name?—A. Milton. 

Q. Milton. And when did the defendant come, if he—I be¬ 
lieve you said you saw him that night. When did he arrive?—- 
A. Shortly after they did. 

Q. Now, did a game start there that night, a poker 

547 game?—A. Yes, sir. 

Q. Did Mickey play or not?—A. Mickey did not play. 
Q. How many people were in the game that did start there 
that night?—A. All of us except Nancy and Mickey. 

Q. Now, you have mentioned Gladys Nash. Was there a 
woman named Griffith playing there that night?—A. Yes; 

she came in after—she came in quite late after all of us were 
there. 
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Q. I see. Now, I show you a Government exhibit 19, which 
is a ring, and ask you if you have ever seen that before.—A. 
Yes, sir. 

Q. And who owned this ring, if you know, Mrs. Ellington?— 
A. Nancy Boyer. 

Q. How often have you seen her wear it?—A. I had seen her 
wear it the last two, three times that I was at her home. 

Q. Do you know whether she had it on the night of the 5th 
at that game?—A. I can’t remember that. 

Q. When prior to the oth are you sure that you did see her 
wearing it?—A. Saturday night. 

Q. So that would be the 3rd of March?—A. Yes, sir. 

Q. Do you know whether Nancy owned any fur coats, or not, 
at or around this particular time?—A. I knew she owned a 
coat; yes, sir. 

548 Q. What kind of a coat was it, as you recall?—A. The 
one that I saw her wear was a dark brown fur coat, the 
only one I have ever seen her wear. 

Q. I see. Now, getting back to the game there that night, 
do you recall that somebody went broke and there was money 
given by someone?—A. Yes, sir. 

Q. W T hat can you tell his Honor and the members of the jury 
about that? Just in your own words, just what happened—in 
the defendant’s presence, of course.—A. It was he that asked 
Nancy to cash a check for him. Q. And did she cash the 
check?—A. Yes, sir. 

Q. How much was the check for, if you recall?—A. I can’t 
say because I am not sure. I think it was $25, but I didn’t hear 
it mentioned. 

Q. Was money given—was that amount of money given by 
her after the check was cashed?—A. Was that amount of 
money-? 

Q. Well, the check was made out for $25, you say?—A. As— 
as far as I know. 

Q. You say you recall that?—A. Yes, sir. 

Q. There was some money, whatever sum it was-A. 

Whatever sum. 

Q. Given by Nancy to him?—A. Yes, sir. 



JOSEPH D. MEDLEY VS. UNITED STATES 153 

Q. And did he then continue in the game?—A. Yes, 
sir. 

549 Q. Do you recall on what bank the check was made 
out?—A. No, sir; I don’t. 

Q. Do you know whether it was a local bank-A. I didn’t 

see. 

Q. Or an out of town bank?—A. An out of town bank, I 
think. 

Q. Do you know of what state or city?—A. New York* 

Q. Was it a New York bank?—A. Yes. 

Mr. James K. Hughes. The check is in evidence, your Honor. 
The Court. What? 

Mr. James K. Hughes. The check is in evidence. 

Mr. Fihelly. That is right. I am still testing the witness’ 
recollection. 

By Mr. Fihelly: 

Q. What time did the game break up, if you know, Mrs. 
Ellington?—A. Well, it broke up around 4:30, between 4:30 
and 5 o’clock in the morning, Tuesday morning. 

Q. And what if anything happened at the time the game 
was breaking up and when you were leaving the apartment, if 
you recall?—A. Nothing happened. 

Q. Well, was there anything said by the defendant or anyone 
in his presence?—A. Just saying good night. 

Q. Well, did you leave alone, Mrs. Ellington?—A. No. 

550 Q. Well, how—who left with you?—A. Well, Nancy 

did—she said, when I was leaving, to him- 

Q. And by “him” you mean who?—A. Mr. Larry. 

Q. And what was his last name as you knew him by on that 
night, if you knew him by any last name?—A. I didn’t know 
his last name. 

Q. What did Nancy say?—A. She said, “Will you see that 
Ann gets a cab? Don’t leave her standing on the street.” 

Q. And what if anything did he do after that?—A. Not any¬ 
thing that I know. 

Q. Well, did he go out with you, Mrs. Ellington?—A. Yes; 
he went out with me. Yes. 


683980—4 
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Q. All right. Now, did he take you to the cab?—A.- Yes, 
sir. 

Q. And what if anything happened at that time at the cab?— 
A. Well, I said that, “I hope you don’t have bad luck next 
time.” You know, just talking about cards, and he—we got 
to talking. I asked him was he in business. He said yes. And 
then the cab came up, and I says, “Well, you going my way?” 
And he says, “No; I’m going back upstairs to get Nancy, and 
we are going out—out to eat.” 

Q. Now, when you left the apartment, her apartment, with 
him, that morning, who if aynone was in that apartment?—A. 
No one that I know of, sir. 

Q. Well-A. Except Nancy. 

551 Q. Nancy was the only one in there?—A. Yes, sir. 

By the Court: 

Q. And what time w'as it you took a cab, about?—A. It was 
around 5 o’clock. 

The Court. Yes, ma’am. 

By Mr. Fihelly: 

Q. How many were in the game, as you recall it, that night? 

(No response.) 

Q. How many were in the game Monday or Tuesday night? 
Just take your time and count them up.—A. I think there were 
seven. 

Q. Now, in connection with the defendant’s business did he 
state to you at all at any time what his business was?—A. Yes, 
sir; that morning. 

Q. What did he say his business was?—A. He said he was 
in the horse racing business. 

Q. Do you recall how Nancy was dressed on the night of 
Monday night and Tuesday morning?—A. Well, yes, sir. She 
had on a—a blue dress, kind of a powder blue dress with little 
ruffles around the shoulders. 

Q. I show you Government 10 and ask you whether this is 
the dress or one that looked like it.—A. That looks like it. 

Q. Had you seen her wear that dress before?—A. Never 
before. 
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Q. Did she use a pocketbook or did she have a pocketbook 
with her during the card game, if you recall?—A. Yes, 
sir. 

552 Q. What kind of a one was it?—A. It was rather a 
large pocketbook. I didn't pay much attention to it. 

Q. What material was it made of, if you know?—A. I don’t 
know. 

Q. I see. I show you Government 13. Do you know whether 
you saw that pocketbook there with anyone that night?—A. 
No, sir; I didn’t. 

Q. Now, after this night when did you see Nancy, if you did 
see her again?—A. I didn’t see her again. 

Q. When did you see the defendant again, if you saw him?— 
A. At the line-up with—at court. 

Q. Now, at the line-up where was it? Over at police head¬ 
quarters?—A. Yes, sir. 

Q. Did you try to get in touch with Nancy after this Tues¬ 
day morning?—A. Yes. 

Q. How many times did you try to get in touch with her?— 
A. Well, she was to call me at six o’clock. 

Q. No. I ask you- A. Yes. 

Q. Not any conversations.—A. Yes. 

Q. How many times did you try to get in touch with her?— 
A. I tried three times. 

Q. In what manner did you try to get in touch with her?— 
A. Over the telephone. 

553 Q. And where did you call her?—A. Her apartment. 
Q. Did anyone answer the phones on any of those 

occasions?—A. No, sir. 

Q. Now, what days was it that you called her at her apart¬ 
ment trying to get in touch with her?—A. Tuesday, Wednes¬ 
day, Thursday. 

Q. What time on those days did you call her, as you recall 
it?—A. Well, I recall around six o’clock in the afternoon. 

Q.- And on none of those occasions did anyone answer?—A. 
No, sir. 
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Q. As a result of those instances, did there come a time when 
you did call someone else in the apartment house where she 
lived?—A. Yes, sir. 

Q. And when was that, and who was it you called?—A. 
That was Thursday evening around 7:30 I called the resident 
managers- 

Mr. James K. Hughes. I object to any conversation. 

A. Mrs. Soelter. 

Mr. Fihelly. I am not going into any conversation, Mr. 
Hughes. 

Mr. James K. Hughes. All right. 

By Mr. Fihelly: 

Q. Did you have a conversation with her—not mentioning 
what it was?—A. Yes, sir. 

Q. Subsequently did she call you back and have a 
554 conversation with you—not stating what it was?—A. 
Yes, sir. 

Q. Was it then that you learned that Mrs. Boyer was dead?— 
A. Yes, sir. 

Mr. Fihelly. Your witness. 

• * • • • 

556 Mr. James K. Hughes. If your Honor please, we will 
stipulate that the record which as yet has not been 
marked for identification, is the authentic record of the hotel 
where this little lady is from, and that it does depict the dates 
on which the defendant was at the hotel. 

Mr. Fihelly. We have one other record we have to get 
hold of. 

Mr. Maher. May this be marked for identification, please? 

(Hotel record was thereupon marked “Government Exhibit 
39” for identification.) 

Mr. Maher. May I state for the record, your Honor, that 
Government Exhibit No. 39 has been stipulated as an authen¬ 
tic record? 
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Thereupon Shirley A. Patton was called as a witness for 
and on behalf of the United States and, having been first duly 
sworn, was examined and testified as follows: 

Direct examination by Mr. Maher: 

Q. State your full name, please.—A. Shirley A. Patton. 

Q. What is your occupation, please?—A. At that time I 
was the night desk clerk at the Keystone Hotel, Pittsburgh, 
Pa.- 

Q. Directing your attention to March 6th and 7th, 1945, 
were you so employed in the Keystone Hotel?—A. I was. 

Q. Now, I show you Government Exhibit No. 39 and 
557 I ask you what these numbers at the top of each of the 
columns indicate?—A. Those are the dates. 

Q. This first column here seems to indicate the 6th of the 
month. Will you state what month that is?—A. Yes; that was 
March. 

Q. When does your hotel day commence to run?—A. Six 
a. m. 

Q. Six a. m. on March 6th would be the hotel day of March 
6th; is that correct?—A. That is right. 

Q. How long would March 6th run on the hotel day?—A. 
Until six a. m., March 7th. 

Q. So that if anyone registered in the hotel after 12 o’clock 
on March 7th, up until six o’clock on March 7th, the hotel rec¬ 
ord would reflect that registration as of March 6th; is that 
correct?—A. That is right. 

Q. I mean after 12 a. m.—A. That is right. 

Q. Now I show you Government Exhibit for identification 
No. 31, and on the back of that I notice a date and other writing. 
Will you indicate to us what that means?—A. Yes: as the guest 
registers in our hotel, on the back of the registration card it is 
time-stamped, and that indicates March 7, 1945. 1:59 a. m. 
That would be the exact time that the defendant registered in. 

Q. Did you make that record out, Miss Patton?—A. 
Yes. 

Q. Is that your handwriting?- 

55S Mr. Jam;es K. Hughes. What exhibit is that? 

The Witness. No, sir. Do you mean this? 
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Mr. Maher. Exhibit 31. 

By Mr. Maher: 

Q. Is that notation there in your handwriting?—A. No; that 
is not. 

Q. Or any of that in your handwriting?—A. No; it is not. 
Mr. Maher. No further questions. 

* ♦ * ♦ ♦ 


563 PROCEEDINGS 

The Court. Proceed when you are ready. 

Mr. Denny Hughes. May we approach the bench? 

The Court. Yes. 

(Counsel for both sides approached the bench and conferred 
with the Court, in a low tone of voice, as follow's:) 

Mr. Denny Hughes. Your Honor, for the purpose of the 
record, w*e are making a motion at this time, in view' of that 
article, which I had not seen, and which was called to my at¬ 
tention by your Honor—we are making a motion for a mistrial, 
and ask your Honor to withdraw' a juror. 

The Court. I will have to refuse the motion. 

Mr. Fihelly. While counsel is here, some time today we 
will be going into F. B. I. evidence, and I have instructed all 
of the officers, even the local ones, just to mention things in con¬ 
nection with this case, so they will purposely be leaving out 
certain things. 

The Court. You had better get that particular article for 
your own purposes to put in the record. 

Mr. Denny Hughes. I will do that. I will see that the re¬ 
porter gets a copy. 

Mr. Fihelly. We also ask that it be inserted in the record 
as a statement allegedly made by Mr. James Hughes in the 
Washington Post as of that date. 

Mr. Denny Hughes. You are not making a motion? 

Mr. Fihelly. I am not making a motion. We are asking 
that it be inserted in the record. 

564 Mr. Denny Hughes. Let him make a motion. 

The Court. You are making a motion? 
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. Mr. Fihelly. I am asking that it be put in the record, a copy 
of the article in the Post. 

The Court. In connection with the defendant’s motion for a 
mistrial, both statements will be put in the record. 

(At the conclusion of the foregoing conference, counsel re¬ 
turned to the trial table, and the trial proceeded as follows:) 

***** 

576 Thereupon Joseph Walter Richards was called as 
a witness for and on behalf of the United States and, 

having been first duly sworn, was examined and testified as 
follows: 

Direct examination by Mr. Maher: 

Q. State your full name, please, Mr. Richards?—A. Joseph 
Walter Richards. 

Q. Where do you reside?—A. In Hyattsville, Maryland. 

Q. Did you ever in her lifetime known Mary W. Boyer?— 
A. I did. 

Q. I show you Government Exhibit No. 38, and I ask you 
if that is the person whom you knew as Mary W. Boyer?—A. 
That is right. It is. 

Q. Were you a relative of Mary W. Boyer?—A. She was my 
half sister. 

Q. Was she known by any other name?—A. She had a nick¬ 
name of Nancy. 

Q. How long had she been known as Nancy Boyer?— 

577 A. I would say for fifteen or twenty years. 

***** 

582 Thereupon David S. Ennis was recalled as a witness 
for and on behalf of the United States and, having been 
previously duly sworn, was examined and testified further as 
follows: 

Further direct examination by Mr. Fihelly: 

Q. Mr. Ennis, you have already been sworn and testified?— 
A. Yes, sir. 
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Q. I show you Government 12 again in connection 

583 with your testimony, and take your time before you 
answer the question—incidentally, have I talked with 

you since you have been on the stand?—A. No, sir. 

Q. On what date did you receive that particular exhibit?— 
A. March 10th. 

Mr. Fihelly. The reason I am asking is that as I told counsel, 
the record shows May 10th. I am sure it was an error. Mr. 
Hughes says he thinks the witness testified that way. 

Mr. James K. Hughes. Yes. 

By Mr. Fihelly: 

Q. There is no doubt about it being March 10th?—A. No, 
sir. 

Q. When did you turn it over to Flaherty?—A. Same day. 
Mr. Fihelly. That is all I have. May Mr. Ennis be ex¬ 
cused, subject to call, your Honor? 

The Court. Yes. 

***** 

584 Thereupon William Walter Dunn was called as a 
witness for and on behalf of the United States and hav¬ 
ing been first duly sworn, was examined and testified as follows: 

Direct examination by Mr. Maher: 

Q. State your full name, please?—A. William Walter Dunn. 
Q. What is your occupation?—A. House officer, Annapolis 
Hotel. 

Q. Were you so employed between February 22nd and March 
6th of 1945?—A. I was. 

Q. Now, during that period that I have just mentioned, did 
you have a guest registered in the hotel by the name of L. A. 
Fisher?—A. We did, sir. 

Q. Do you see that person in this courtroom? [Thereupon, 
the defendant arose.]—A. Yes, sir. 

Q. Is that the person whom you saw?—A. Yes, sir. 

Mr. Maher. May the record show, your Honor, that the de¬ 
fendant stood and the witness pointed the defendant out as 
L. A. Fisher? 

The Court. Yes, sir. 
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586 ' Thereupon Clinton Urbane Pierce was called as a 

587 witness for and on behalf of the United States and, hav¬ 
ing been first duly sworn, was examined and testified as 

follows: 

Direct examination by Mr. Maher: 

Q. State your full name, please, Mr. Pierce?—A. Clinton 
Urbane Pierce. 

Q. What is your occupation, Mr. Pierce?—A. I am the assist¬ 
ant manager at the Annapolis Hotel. 

Q. Were you so employed between February 22nd and March 
6th of 1945?—A. I was. 

Q. During that period that I have just mentioned, was there 
a guest registered in your hotel by the name of L. A. Fisher?— 
A. There was. 

Q. Do you see that person in this courtroom? [Thereupon, 
the defendant arose.]—A. No; I don’t seem to. 

By Mr. Maher: 

Q. During the period that L. A. Fisher-A. Yes; I do. 

Q. You do?—A. Yes. 

Q. Will you please point him out?—A. The gentleman over 
there with the glasses on. 

Mr. Maher. May the record show, your Honor, that the wit¬ 
ness pointed to the defendant as the person registered as L. A. 
Fisher at the Annapolis Hotel on the date mentioned? 

The Court. Yes. 

* # * # * 

592 Thereupon Winnie Belle Mayfield was called as a 
witness for and on behalf of the United States and, hav¬ 
ing been first duly sworn, was examined and testified as 
follows: 

Direct examination by Mr. Maher: 

Q. State your full name.—A. Winnie Belle Mayfield. 

Q. Where are you employed?—A. At the Annapolis Hotel. 
Q. Were you so employed between February 22nd and March 
6th, 1945?—A. Yes, sir. 

Q. During that period did you have a guest registered in the 
hotel by the name of L. A. Fisher?—A. Yes, sir. 

Q. Do you see that person in this courtroom?—A. I do. 
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Q. What was the answer?—A. I do. 

Q. W T ill you please point him out to us? W T ill you step down, 
please, and indicate him to the Court?—A. I am not certain. 

Q. Now, did there come a time when the person that you 
knew as L. A. Fisher left the hotel?—A. Yes. 

Mr. Maher. May this be marked for identification, 
please? 

593 (Departure slip of Annapolis Hotel was thereupon 
marked “Government Exhibit 40” for identification.) 

By Mr. Maher: 

Q. Do you know what room L. A. Fisher occupied?—A. 
711. 

Q. I show you a paper marked Government Exhibit 40 for 
identification and ask you if you know what that is.—A. Yes; 
It is a departure slip. 

Q. A departure slip for what?—A. When a guest checks out 
of the hotel we send through a departure slip to the room 
clerk, which is time-stamped at the time of their departure. 

Q. Is that in your handwriting?—A. Yes, sir. 

Q. WTien was that departure slip made out?—A. March 5. 

Q. No. Was it made at the time the guest left the hotel?— 
A. Oh, well, it could be a few minutes off. 

Q. That departure slip is made out in the regular course of 
business at the hotel, is it not?—A. Yes. 

Mr. Maher. May this be received in evidence,, your Honor? 
Mr. James K. Hughes. We have no objection. 

(Document heretofore marked “Government Exhibit 40” 
for identification was received in evidence.) 

By Mr. Maher: 

Q. Now, on this slip I notice what appears to be a stamp. 
Will you please tell the jury what those stamped nu- 

594 merals indicate?—A. Well, when I depart a guest at the 
hotel I first enter it on my cash sheet and then I send 

through a departure slip to the room clerk which is at that time 
time-stamped and that is the time stamped on there. 

Q. Will you please tell us what the time of departure and the 
date of departure is on that slip?—A. March 6th, and it looks 
like 9:49—I think that is right. 
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Q. 9:49 a. m. or p.m.?—A. A. m. 

Q. Now, you said a moment ago it might be a few minutes 
off, that is, the time of departure might be a few minutes off 
as recorded. Will you explain to us why it would be a few 
minutes off—or might be a few minutes off?—A. Well, if some¬ 
one else was waiting to check out I might check them out be¬ 
fore I would send that departure through but it would only be 
a few minutes—not many minutes in between that time. 

Mr. Maher. May these be marked for identification, please? 

(Bills from Annapolis Hotel were marked “Government Ex¬ 
hibits 41 and 42” for identification.) 

By Mr. Maher: 

Q. I show you these two papers marked for identification 
Government Exhibits 41 and 42 and ask you if you can tell us 
what they are?—A. Yes. These are the bills- 

Mr. James K. Hughes. May we see them? 

Mr. Maher. Yes [handing papers to counsel], 

595 By Mr. Maher: 

Q. I show you Government Exhibits 41 and 42 and 
ask if you can tell us what they are?—A. 42 is the bill that was 
made out for Mr. Fisher on the date of his arrival. 

Mr. James K. Hughes. I can’t hear you. 

By Mr. Maher: 

Q. Keep your voice up, please, Miss Mayfield. Will you 
answer the question again?—A. 42 is the bill that was made out 
in the name of L. A. Fisher on the day of his arrival at the An¬ 
napolis Hotel, which was February 22nd. 43 is the last bill 
we had on him on the date he departed. 

Q. You mean 41, don’t you?—A. 41; I beg your pardon. 

Q. Where are these bills made out?—A. When a guest checks 
into the hotel he signs a registration card and that immediately 
goes to the information clerk, who types up a bill, which comes 
to me. 

Q. Are entries made from time to time on each charge against 
the particular room?—A. Yes, sir. 
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Q. Are those entries made daily?—A. They are made daily 
and the night auditor brings them forward. For instance, this 
column is added up and then brought forward the next day, 
and so on. 

Q. At the top of each column there appear to be numbers. 
What do those numbers indicate?—A. The date. 

596 Q. The date of the particular charge?—A. Yes, sir. 
Mr. Maher. May these be received in evidence, your 

Honor? 

The Court. All right. 

Mr. Maher: As Government Exhibits 41 and 42. 
(Documents heretofore marked “Government Exhibits 41 
and 42” were received in evidence.) 

By Mr. Maher: 

Q. Now, directing your attention to Government Exhibit 
41 and the column marked 6, there is a notation $22.25. What 
does that indicate?—A. That indicates the amount of the bill 
on the day he departed and which was paid to me. 

Q. There appears to be a stamp on Exhibit 41. Will you 
please explain to us what that is?—A. When I receive payment 
on a departure I stamp it with our “paid’’ stamp and initial it. 
Q. Is that your initial there?—A. Yes. 

Q. What does the date of the paid stamp indicate?—A. The 
date that he departed. 

Q. At the time, from February 22nd to March 5th, when 
you stated—or when you were employed at the hotel, did the 
guest whom you knew as L. A. Fisher wear glasses?—A. Not to 
my knowledge. I don’t recall seeing him with glasses on. 

Q. Was there any peculiarity about that person L. A. Fisher 
that you recall?—A. Not that I recall. 

597 Q. Did he bear any marks at all that you know of?— 
A. Yes; a scar. 

Q. WTiere was that scar?—A. It is just under his ear. 
Frankly I cannot tell you which ear. 

***** 
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• / * 

Thereupon Louis E. Adelman was called as a witness for and 
on behalf of the United States and, having been first duly- 
sworn, was examined and testified as follows: 

Direct examination by Mr. Maher: 

Q. State you full name, please.—A. Louis Edward Adelman. 

Q. Where do you reside?—A. Pittsburgh, Pennsylvania. 

Q. What is your occupation?—A. Clothing salesman. 

Q. Were you so employed on March 7th and 8th of this 
year?—A. Yes. 

Q. By whom were you employed?—A. Kaufmann’s Depart¬ 
ment Store. 

598 Q. Where is that located?—A. Smithfield Street and 
Fifth Avenue in Pittsburgh. 

Q. Directing your attention to March 8, 1945, did you have 
a transaction in that city with a man named James Haney?— 
A. Yes, sir. 

Q. Do you see that person in this court?—A. Yes, sir. 

Q. Will you point him out to us, please?—A. The middle 
gentleman sitting right here [indicating]. 

Q. The second from the left of the counsel table?—A. Yes, 
sir. 

Mr. Maher. May the record show the witness pointed out 
the defendant as the person with whom he had a transaction 
on March 8th? 

The Court. Yes, sir. 

By Mr. Maher: 

Q. What was the nature of that transaction?— A. I was 
called to wait on a customer who came into the store and 
wanted to look at a topcoat. I took him down the line where 
we could find his size, and I showed him a Knit-Tex coat, and 
he tried one on. We showed him three or four different shades 
of the Knit-Tex. I also showed him a better coat and also 
had one on him of a higher price. Finally we drifted back again 
to the Knit-Tex coats. He said, “I don’t know but what this 
is about the price of coat I am looking for.” He said, “I think 
this would be about what I want.” 
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Mr. Maher. May these be marked for identification, in this 
order? 

(Sales slips from Kaufman’s were marked “Government Ex¬ 
hibits 43, 44, 45, and 46,” for identification.) 

599 By Mr. Maher: 

Q. What kind of a suit did you sell to him?—A. A 
blue shark-skin. 

Q. Is that the suit he is now wearing?—A. I would have to 
get closer to it. 

Q. Do you recall what sort of coat you sold to him?—A. I 
think it was rather a kind of a shade of blue-gray, a herringbone 
weave. 

Mr. Maher: May this be marked for identification, please? 

(Topcoat was thereupon marked “Government Exhibit 47” 
for identification.) 

Mr. James K. Hughes. May we approach the bench, please, 
your Honor? 

The Court. Yes. 

(Counsel for both sides approached the bench and conferred 
with the Court, in a low tone of voice, as follows:) 

Mr. James K. Hughes. I must definitely object to this line 
of inquiry. The witness says he sold a blue-gray coat to the 
defendant. The coat they are bringing out now is no more 
blue-gray than a fly. 

Mr. Fihelly. That is a matter of argument, Mr. Hughes. 

Mr. James K. Hughes. No; that is not a matter of argu¬ 
ment. Once you flash those things in front of a jury the damage 
is done. 

The Court. What is the significance of the situation? 

Mr. Denny Hughes. They apparently want to show he 
spent some money in Pittsburgh, I guess. 

Mr. Maher. Your Honor, it is a circumstance which we con¬ 
sider proves motive in this case. 

***** 


602 By Mr. Maher: 

Q. Mr. Adelman, I show you Government Exhibit No. 
47 and ask you if that is the coat which you sold to the person 
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you knew as James Haney on March 8,1945.—A. Yes, sir; that 
is the coat. 

Q. I show you Government Exhibit 43 and ask you if you 
can tell us what that is.—A. It is a tissue sales slip. 

Q. Was that made at the same time that the sales slip was 
made out?—A. There is the face of the tissue, what we call a 
yellow, that goes with the garment. 

Q. Is this the original of the sales slip?—A. Well, we would 
call it the original. The original is the top- 

Q. This is a carbon copy of it?—A. That is right, a carbon 
copy of the original. 

Q. Is this made in the usual course of a sale?—A. Yes, sir; 
in every transaction. 

The Court. Is it your testimony that independent of the 
question as to whether or not this is the coat, that you did 
603 sell him a coat on the 7th? 

The Witness. Yes; your Honor. 

The Court. Or on the 8th of March. You did sell him a 
coat on the 8th of March? 

The Witness. Yes, sir. 

The Court. Can you testify as to what he paid for it? 

The Witness. $37.50 for the topcoat. 

The Court. Was there any other coat besides a topcoat? 

The Witness. There was a suit transaction. The topcoat 
was the first. 

The Court. You may proceed, gentlemen. 

Mr. Maher. May Government Exhibit 43 be received in evi¬ 
dence, your Honor? 

The Court. Yes. 

(Document heretofore marked “Government Exhibit No. 43” 
for identification was received in evidence.) 

By Mr. Maher: 

Q. Now, I point here to a certain number of figures, right 
there [indicating].—A. $100. 

Q. What does that indicate?—A. He gave me a $100 bill 
for payment for a suit and topcoat. 

Q. Now, I show you Government Exhibit No. 44 and ask you 
what that is.—A. This is an alteration check for the suit. 

Q. When was that made out?—A. On March 8th. 
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Q. Was that made at the time of the transaction and in 

604 the regular course-A. In the regular course of the 

transaction; yes, sir. 

Mr. Maher. Will your Honor indulge me a moment? 

The Court. Will counsel approach the bench, please? 
(Counsel for both sides approached the bench and conferred 
with the Court, in a low tone of voice, as follows:) 

The Court. From the purpose which the Government states 
that this evidence is introduced for, the important thing, as 
the Court understands it, is the fact that he did present a 
$100 bill. 

Mr. Fihelly. That is right. 

The Court. And it doesn't make any difference whether the 
coat was red. green, blue, or what. 

Mr. Fihelly. Yes; that is right. 

The Court. I just wanted to know that. 

Mr. Fihelly. That is the important thing, your Honor. 

The Court. All right. 

(Counsel returned to the trial table.) 

By Mr. Maher: 

Q. Do you recall the time of day you saw this person you 
identify as the defendant?—A. The time of day? 

Q. Yes.—A. I couldn’t specify the time. The store opens at 
9:30 for business, and I go out for lunch at 11, and it happened 
between 9:30 and 11. 

Q. Can you describe the color of the suit which you 

605 sold to the defendant?—A. I rather think it was blue, 
what we call a sharkskin pattern. 

Q. Was it light blue or dark blue?—A. It is not a dark blue. 
It is more of a slate blue. 

Mr. Maher. You may examine. 

* * * # * 

606 Thereupon John C. DeBald was recalled as a witness 
for and on behalf of the United States and, having been 

previously duly sworn, was examined and testified further as 
follows: 

Further direct examination by Mr. Maher: 

Q. You have been previously sworn, have you not?—A. Yes. 
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Q. Mr. DeBald, I show you Government Exhibit No. 3S and 
I ask you if you know the person who is depicted thereon.—A. 
That is Jennie Richards, or Nancy Boyer. 

Q. That is the person whom you knew as Jennie Richards and 
Nancy Boyer; is that correct?—A. That is right. 

Q. Is that the person whom you have testified came into 
your store in January 1845 with a fur coat for repair?—A. A 
fur jacket. 

Q. A fur jacket. I show you Government Exhibit No. 
607 32 and ask you if that is the fur coat that the person 

depicted on Government Exhibit 38 brought into your 
store in January 1945.—A. Yes, sir; it is. 

Q. Will you please step down and point out to the jury how 
you know or why you know that is the particular coat? Will 
you indicate it to these four jurors and then the other four and 
then the last six?—A. (Stepping in front of jury box.) This 
particular jacket has this snag in the sleeve which is 
covered up. 

' Q. Is there anything peculiar about the piping of that 
coat?—A. Well, we raised this piping. We fixed that so that 
it doesn’t show. 

Q. So that what doesn’t show?—A. This snag. 

Q. Now, will you please explain it to the next four jurors?— 
A. She came in to have this repaired. We had to raise this 
piping to cover that. That is what she complained about, be¬ 
cause that pulled out—the snag in the sleeve [indicating to 
remaining jurors]. 

# * * * * 

60S Thereupon Jack Tendler was called as a witness for 
and on behalf of the United States and, having been first 
duly sworn, was examined and testified as follows: 

Direct examination by Mr. Fihelly: 

Q. State your full name for the record, sir.—A. Jack Tendler. 

Q. What is your occupation or where is your place of busi¬ 
ness located?—A. Tendler’s Pawnbrokers’ Sales Company, 
located at 913 D Street, Northwest. 

6839S0—46-12 
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Q. Calling your attention to March of this year did you have 
occasion to see the defendant anywhere in the District of Co¬ 
lumbia?—A. I did. 

Q. When was it, if you can fix the time and place,.sir?—A. 
At the Annapolis Hotel, room 711, in the morning, between 
9 and 10 o’clock. 

Q. Do you know or can you recall the date, Mr. Tendler?— 
A. It was March 5th. 

Q. Just what transpired, what happened in that room while 
the defendant was there on the occasion you refer to?—A. On 
entering the room I noticed a jacket and a fur piece on the bed, 
and he asked me if I would buy them. I said no, I would not." 
It was a silver fox jacket and a fur piece, both badly worn. 

Q. How did you happen to go to the Annapolis Hotel, 
609 Mr. Tendler?—A. I received a call and through that 
call I went to the Annapolis. 

Q. Did you later find out who it was that called you?—A. 
The name was Fisher. 

Q. Was that the defendant—did you find out whether he 
called you? That is what I am getting at, Mr. Tendler.—A. 
Yes. 

Q. Now, in addition to the conversation about the fur pieces, 
what if anything took place while you were there and while the 
defendant was present?—A. He brought out a brown topcoat 
and asked me if I would buy the coat. I looked at it and saw 
it was badly moth-eaten, but the fact it was of a good make, I 
thought I probably would find someone to buy it, and I offered 
him a price for that. After that there was a box came out, and 
he passed it to my hands. I opened it and he asked if I would 
buy that. I said, “Yes,” I would buy it. I opened it and I 
broke it. He said, “How much would you give me for that?” 
I told him $8. I told him I would give him $20 for the two, that 
was the coat and the revolver. 

Q. What was in this package that was brought out?—A. A 
revolver. 

Q. W 7 hat took place after that, after this conversation, sir?— 
A. I left immediately. 

Q. Did you buy any of the articles?—A. No; I didn’t buy 
anything. 



JOSEPH D. MEDLEY VS. UNITED STATES 


171 


Q. I show you Government Exhibit 37, which is a 

610 revolver, and ask you to look at that and state whether 
or not the gun you saw and had the conversation in con¬ 
nection with possibly purchasing it-, looked anything like that,— 
A. Yes; the gun looked like this gun. 

Mr. Fihelly. This is 37. I ask that this box be marked as 
37-A. 

(Pasteboard box was marked “Government Exhibit 37-A” 
for identification.) 

By Mr. Fihelly: 

Q. I show you 37-A and ask you to examine this box and 
state whether or not that looks anything like the box you saw 
that day.—A. This box looks like the box that was shown to 
me with the gun in it. 

Q. What if anything can you tell us with respect to .the cali¬ 
ber of the gun you saw there that day in the hotel when the 
defendant was present, Mr. Tendler?—A. On the bridge of the 
gun I noticed that the color which we would term a blue steel— 
at the breakdown—was a color that I thought made it a .38 
caliber. 

Q. I call your attention to Government Exhibit 32, a silver 
fox jacket, and I ask you to look at that closely and state 
whether or not that was one of the garments you saw in the 
defendant’s presence that day or not.—A. No; this is not the 
garment I saw on the bed. 

Q. You did state the garment you saw was very badly 
worn?—A. That is right. 

Q. Is this more or less valuable than the one you saw?—A. 
More Valuable. 

611 Q. When again did you see the defendant, if you did 
see him later on that day, or subsequent to that day?— 

A. It was noon of the same day, when he came into the store 
to sell the coat. The store was busy and a salesman by the 
name of John Rivello waited on him at the time. John Riv- 
ello particularly specialized in clothing. He looked at the coat 
and the man asked him a certain price which he thought was 
too much. So he brought the coat to me and I looked at it 
and I did agree that the coat was more damaged than I thought. 
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Q. This was the same coat you saw—a brown coat?—A. Yes, 
sir. 

Mr. Fihelly. I ask this to be marked the next exhibit num¬ 
ber. 

(Sales ticket of Tendler’s Pawnbrokers’ Sales Company was 
marked “Government Exhibit 48” for identification.) 

By Mr. Fihelly: 

Q. I show you Government Exhibit 48, marked on the back, 
and ask you if you have ever seen that before.—A. Yes; I have 
seen it before. 

Q. Is this one of your records, kept in the usual course of 
business?—A. That is right. 

Q. What if anything did that record have to do with the 
coat that you are testifying was brought by the defendant into 
your store?—A. After Mr. Rivello came to me and we agreed 
that we should give him 86, Mr. Rivello took the coat back and 
had the man sign his name and give the money and description ' 
of it. 

Mr. Fihelly. We offer this in evidence. 

Mr. James K. Hughes. I object, if your Honor please. 
612 I respectfully submit to your Honor the best evidence 
would be the coat itself. 

Mr. Fihelly. We are not in position to produce the coat. 

The Court. Whose signature is that on there? May I look 
at it? 

Mr. Fihelly. Certainly, your Honor. [Paper was handed 
to the Court.] 

The Court. Did the witness testify the defendant signed his 
name here? 

Mr. Fihelly. That is my understanding. 

The Court. Is it your testimony that the defendant signed 
his name? 

The Witness. That is right. 

The Court. The Court will admit it. 

Mr. James K. Hughes. Exception, your Honor. 

(Document heretofore marked “Government Exhibit 48” for 
identification was received in evidence.) 
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By Mr. Fihelly: 

Q. Prior to going up to the Annapolis Hotel, had you re¬ 
ceived one call or more than one call from the defendant re¬ 
questing you to come?—A. I received more than one call. 

Q. Can you recall the number of calls you received?—A. 
Probably from two to three calls. 

Q. In connection with any article other than the coat while 
you were at the Annapolis Hotel, was there anything stated 
by the defendant as to a possible sale of those on some other oc¬ 
casion to you?—A. Yes. 

613 Q. What did he say in that connection, sir?—A. He 
did say, “I will not sell them now but maybe later.” 

Mr. Fihelly. You may examine. 

* * * # a 

629 Thereupon Richard J. Felber was called as a witness 
for and on behalf of the United States and, having been 
first duly sworn, was examined and testified as follows: 

Direct examination by Mr. Fihelly: 

Q. Sergeant, will you state your full name for the record?— 
A. Richard J. Felber. 

Q. You are a member of the Metropolitan Police attached 
to the Homicide Squad, with the rank of Detective Sergeant?— 
A. Yes, sir; I am. 

Q. How long have you been on the force?—A. 15 years. 

Q. How long have you been a Detective Sergeant, sir?— 
A. Six years. 

Q. And on the Homicide Squad how long?—A. Four years. 
Q. In connection with the Boyer case what if anything— 
when did you first come into the case in any investigatory 
form?—A. About 8:30 p. m. on Thursday, March the 8th, I 
was in the headquarters cruiser by myself. I heard a call. 
They wanted a homicide man at 2120 16th Street, Northwest, 
apartment 909. I called the dispatcher and asked him if he 
had- 

Mr. James K. Hughes. Object. 

The Witness. Contacted- 
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By Mr. Fihelly: 

Q. Well, did you go there, somewhere, as a result of a 

630 call?—A. Yes, sir. 

Q. Not what was said.—A. I went to that address 
and in front of that address I met Sergeant Crooke and Ser¬ 
geant Perry, and we went together to apartment 909. We 
were admitted to the apartment by Mrs. Soelters, the resident 
manager. At that time she stated that the- 

Mr. James K. Hughes. Object. 

By Mr. Fihelly: 

Q. Nothing what was said unless the defendant was present. 
Just what did you do or what did you see there?—A. Sergeant 
Perry opened the kitchen door. At that time I saw a body of 
a white woman in a sitting position on the floor, leaning up 
against the east wall and the frigidaire. She was dressed in a 
blue dress and tan stockings, black slippers. She had a white 
fascinator around her neck, flower-designed. I noticed that 
there was what appeared to me to be blood on the side of her 
face, on her dress, and on the floor. There was an empty fifth 
whiskey bottle lying close to the body, an empty Pepsicola 
bottle. I observed the lead projectile of a cartridge lying on 
the floor. There was also a black leather pocketbook that was 
under her right leg, that was folded over the left leg. 

Q. Have you finished everything that you saw’ there, Ser¬ 
geant?—A. Yes, sir. 

Q. All right. Now, did there come a time w’hen you saw the 
defendant in this case?—A. Yes, sir; there did. 

631 Q. When and where was it you first saw him?—A. I 
saw him about 7 p. m. on Monday, March the 19th, at 

Commissioner Turnage’s office. 

Q. Did you subsequently see him in some other place in the 
District on that particular night?—A. Yes, sir; I did. 

Q. Where was that, sir, and fix the time, sir?—A. In my visit 
to a room of the District Jail on the first floor. 

Q. Who if anyone else wras present?—A. Lieutenant Mur¬ 
ray. 

Q. Lieutenant Bob Murray of the Homicide Squad?— 
A. That is right, sir. 



JOSEPH D. MEDLEY VS. UNITED STATES 175 

Q. And at that time did you have a conversation with the 
defendant relative to this case?—A. Yes, sir; I did. 

Q. At that time or during any part of the conversation did 
you or Sergeant Murray or anyone else threaten this defendant 
in any way?—A. No, sir. 

Q. Did you make him promises of any kind- 

Mr. James K. Hughes. Just a minute. I object. 

By Mr. Fihelly : 

Q. For anything that he might- 

Mr. James K. Hughes. I object. I think the witness should 
testify as to what happened. 

Mr. Fihelly. I will be glad to have him proceed that way. 

By Mr. Fihelly: 

Q. Will you just tell in your own words what hap- 
632 ' pened there from that time on, sir?—A. Yes, sir; I will. 

Lieutenant Murray introduced himself to Medley 
and at that time said, “This is Sergeant Felber. He wants to 
talk to you about the Boyer case.” 

I then told Medley, I says, “I want to ask you—it is my duty 
to ask you certain questions, and if you see fit you can or cannot 
answer them. I warn you that any statement that you may 
make may be used in court against you.” And he said that he 
had read about the case in the newspapers; however, he would 
answer them. So I asked him first if he knew Nancy Boyer, and 
he says yes. I asked him where he had met her—how long 
he had known her and he says for four or five days. I asked 
him where did he meet her. 

He says, “I met her at a card game.” 

I said, “Where?” 

He says, “I don’t remember the location.” 

I asked him then when is the last time that he saw her. 

He said, “I saw her on Monday morning.” And he then 
corrected himself: he says, “Well, I’m not sure whether it was 
Monday morning or Tuesday morning. I know it was that 
night after the card game in her apartment.” 

I asked him, “How w’as she at that time?” 

He says, “She was all right when I left.” 

I said, “Well, when did you leave?” 
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He says. “I left after the* night of the card game., during the 
morning.” I asked him if he left by himself, and he says, “No; 
I left with a group.” I asked him where did he go then. He 
says he went back to the hotel. 

633 I says, “What time did you go?”—I asked him, before 
he stated the hotel, I asked him where he stayed while 

in Washington, and he said he stayed one day at the Raleigh, 
which is February the 21st, and then he checked in at the An¬ 
napolis about 4 p. m. on the 22nd. He stayed there the rest of 
his time in Washington. 

I asked him what time he checked out of the hotel. He says, 
“Well, I don’t know exactly, but at sometime in the afternoon 
of Tuesday March the 6th.” And I asked him where did he go. 
He says he went to Pittsburgh. I says, “How did you travel?” 
He says, “I took the Greyhound Bus.” 

And I said, “Well, how long after checking out at the An¬ 
napolis did you take the bus?” 

He said, “Well, I don’t know. It was about an hour.” He 
said. “I know it was the early evening.” And I asked him when 
he arrived in Pittsburgh. He says sometime that—late that 
night. And I asked him where he stopped in Pittsburgh. He 
said the Keysl one Hotel. I asked him how long he stayed in 
Pittsburgh, and he says two days. 

I then asked him, “Did you sell anything while you were in 
Pittsburgh to any second-hand store or pawnbroker?” 

He says, “I can’t answer that. That’s incriminating.” 

I then asked him: “I want to ask you one question: Did you 
kill Nancy Boyer?” 

He smiled and he says. “I can’t answer that. That’s incrim¬ 
inating.” 

I then asked him where he went from Pittsburgh, and he said 
he went to St. Louis. I asked him how he travelled. He said 
he took a train to Chicago, stopped in Chicago a few hours, and 
went on to St. Louis. I asked him where he stopped in 

634 St. Louis. He said he stopped at the Jefferson Hotel. 

I then asked him, “The fur coat—lady’s fur coat and 
overnight bag that was found in your possession when you were 
arrested—can you tell us where you got that?” 
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The Court. Found where when you were arrested? Found— 

The Witness. Found in his room when he was arrested. 

The Court. Yes? 

The Witness. I asked him where he got that, and he says, 
“I can’t answer that. That’s incriminating.” And he says, “I 
know it don’t look right for a guy travelling around the country 
with those kind of things in their possession.” 

By Mr. Fihelly : 

Q. Is that the substance?—A. That is the substance of it. 
I have my notes, if I can refresh my recollection. 

Q. Well, we can check if there is any—there may be some 
additional questions later on. To save time let us go on. Did 
there come another time, or did there come a time when you 
saw the defendant again in connection with this case?—A. Yes, 
sir; I did. 

Q. When and where was that, sir?—A. I saw him at 10:15 
a. m. on Tuesday, March the 20th, in the District Court House 
Building, the Marshal’s lock-up on the basement floor. 

Q. Just what, if anything, was said in his presence in con¬ 
nection with this case?—A. At that time Sergeant Perry was 
with me, and I introduced Perry to Medley, and I told him that 
we had some additional questions that we would like to 
635 ask him. First—I first showed him a registration card 
from the Washington—Hotel Washington that bore the 
name of J. H. Hanan. I don’t recall the address. I asked him 
if that was his handwriting, and he said that it was. I then 
showed him two registration cards from the Annapolis Hotel, 
one in the name of J. H. Hanan and the other one in the name 
of L. A. Fisher, address 315 West 96th Street, New York City, 
and asked him if those were in his handwriting, and he said 
they were. I then showed him a telephone voucher where a 
long-distance, telephone call was made to a party by the name 
of Graham and asked him if he knew about that, and he said, 
“Yes, I know that person.” I then showed him a group picture 
that had pictures of several persons and handwriting on the 
back, and asked him if he recognized the photo and the hand¬ 
writing, and he said yes; that his picture was on that group. 

Q. Well, was other handwriting shown to the defendant?— 
A. Yes, sir. 
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Q. All right. Leaving the handwriting, what happened from 
then on, sir?—A. I then asked him what name that he gave 
Nancy Boyer when he first met her, and he says, “Larry Fisher.” 
I asked him did he know anybody by the name of Larry Fisher, 
and he says, “Yes, I know about a thousand of them, but none 
of them personally.” I then asked him on the night that he 
was at the card party—I asked him what time he arrived at the 
card party, and he said he didn’t know exactly; it was early 
the evening, that he had been drinking most of the day; and 
I asked him what time that he left the card party, and he says 
that it w'as during the early hours of the morning after the night 
of the card party; and I asked him if he left by himself, 
636 and he said no; that he left with'a group. And I asked 
him—I have a little difficulty remembering all the con¬ 
versation. 

Q. Have you given everything that you recall, Mr. Felber?— 
A. That is the substance of it. 

Q. On either of these conversations or at the times w’hen 
you had conversation with the defendant was there anything 
said about a gun?—A. Yes, sir; there was. 

Q. What was that and which conversation was it, sir?—A. 
Sergeant Fern- asked him where he—if he had a gun In his 
possession when he was arrested, and he says, “I didn’t have 
it on me, but,” he says, “they found it in my room.” Perry 
asked him where he got the gun, and he says—he says, “I can’t 
answer that. That’s treading on dangerous territory.” 

Q. Was there anything said as to whether he had taken any¬ 
thing from the Boyer apartment on either of the conversa¬ 
tions?—A. Perry asked him if he had taken anything from the 
apartment wffien he left, and he says, “That’s also treading on 
dangerous territory,” that he couldn’t answer that. 

Q. Was he asked where he had gotten the gun?—A. Yes. 

Q. Or a gun?—A. Yes; he was asked where he bought the 
gun, where he got it from, and he said that he couldn’t answer 
that. 

Q. Was he asked as to whether he had left Nancy alone 
when he left her apartment the morning of the—after the card 
game? 
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Mr. James K. Hughes. These questions are leading, 

637 and I object to them. 

Mr. Fihelly. Certainly they are leading. I have a 
right to ask him, your Honor, I submit, when I exhaust the 
witness’s recollection. 

The Court. Proceed. 

Mr. Fihelly. Do you understand the question? Would you 
read it, Mr. Reporter? 

(The pending question, as above recorded, was read by the 
reporter.) 

The Witness. Yes; he was asked that question. 

By Mr. Fihelly: 

Q. What if anything did he say?—A. He said he would rather 
not answer that; that would be incriminating. 

Q. Was he asked as to whether he later returned to her apart¬ 
ment after having left it?—A. He said he couldn’t answer 
that. I might say at this time- 

Q. Yes, sir.—A. That I recall a question that was asked. 

Mr. James K. Hughes. Keep your voice up; will you, please? 

The Witness. Yes. I recall a question that was asked of 
Medley whether or not he had stated to any other participants 
in the card game on this Monday night that he had a breakfast 
engagement with Nancy and was going to return to the apart¬ 
ment, and he stated to that he could not answer, that that would 
be incriminating. 

By Mr. Fihelly: 

Q. Was he asked as to whether he had a gun while he 
was- 

638 The Court. The question is, what if anything did he 
say, about a certain matter. Then you are absolutely 

on safe ground. 

By Mr. Fihelly: 

Q. What if anything did he say about having a gun in Nancy’s 
apartment on this night or early morning of the 5th and 6th?— 
A. Perry asked the question whether or not did he have a gun 
while in Nancy’s apartment on the night of the card game, and 
he said he couldn’t answer that, that that would be incrim¬ 
inating. 
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Q. I show you Government 37 and 37-A, which is the con¬ 
tainer, and ask you to look at those and state whether you 
have seen them before, sir.—A. I have never seen that before. 

Q. Pardon?—A. I have never seen that before. 

Q. You have not seen that?—A. No. 

Q. Did you receive any property from members of the F. B. I. 
in connection with this case?—A. Yes, sir; I did. 

Q. Did you check that as to each particular item, or what 
if anything did you do with it when you received them?—A. I 
received property from Agent Kurtzman on Tuesday, March 
the 20th, and that property was turned in to the property 
clerk’s office, with the exception of the personal effects of the 
defendant, clothing, items of that nature. 

Q. How were the articles packed or put together at 
639 the time you received them, if you recall, sir?—A. Well, 
his personal items was in an overnight bag and a man’s 
travelling bag, and there was a fur coat wrapped in a—wrapped 
up. 

Q. Well, what did you do with the articles after you received 
them, sir?—A. Well, I turned the fur coat and the—over to 
Lieutenant Flaherty of the Homicide Squad, to be locked up 
for safe keeping. 

Q. When did you turn that over to him?—A. The very same 
afternoon, March 20th. 

Q. What if anything did you do with the other articles? 
WTiat I am trying to get: Did you turn them in as they were, in 
bulk, or did you break them down and itemize them, sir?—A. 
I broke them down and itemized them. 

Q. Do you have with you or do you have a list of the articles 
that you itemized, sir?—A. No, sir; I do not. 

Mr. Fihei.ly. I ask this be marked by the next exhibit 
number. 

(A document was marked “Government Exhibit No. 49” for 
identification.) 

By Mr. Fihelly: 

Q. I show you Government 49 and ask you to look at that, 
sir, and state whether or not you have ever seen that before.— 
A. Yes, sir. This is a copy- 
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Mr. James K. Hughes. May we see it? May we see it before 
you elicit anything about it? 

Mr. Fihelly. Yes, surely. 

(The document referred to, “Government Exhibit No. 49” for 
identification, was handed to counsel for the defendant.; 

640 By Mr. Fihelly: 

Q. I show you Government 49, sir, and ask you to 
look at that and state whether or not you have seen it before.— 
A. This- 

Mr. James K. Hughes. I think he should answer the ques¬ 
tion. 

By Mr. Fihelly: 

Q. Just yes or no. Have you seen it before, sir?—A. Yes, 
sir; I have. 

Mr. James K. Hughes. Now may we approach the bench, 
your Honor? 

The Court. Certainly. 

(The witness left the stand.) 

(Counsel for both sides approached the bench, and conferred 
with the Court, in a low tone of voice, as follows:) 

The Court. Let me see whatever it is, please. 

(“Government Exhibit 49” for identification was handed to 
the Court.) 

The Court. Thank you. 

Mr. James K. Hughes. We object to those exhibits, your 
Honor, on the ground that they are not properly proven and 
that they presumably were made by someone other than this 
witness. The inventory—if anyone—was prepared by someone 
other than this witness. 

The Court. Well, he says that he has seen it before. Now, 
what were you going to follow it up with? 

Mr. Fihelly. I am trying to find out if he made it or who 
made it. I thought that either he—Felber made it. 

641 The Court. Oh. 

Mr. Fihelly. I am trying to find out who made that 
particular list up. 

The Court. Yes. 
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Mr. Fihelly. I intended to try to find out from him either 
that he or someone did. If he made it- 

The Court. Suppose he says he didn’t make it^ 

Mr. James K. Hughes. According to that he couldn’t pos¬ 
sibly have made it out. 

The Court. I know, but suppose he says he didn’t. What 
are you going to do then? 

Mr. Fihelly. Find out who he turned the property over to, 
whether it went to Felber and then in to the property clerk or 
whether he gave it to the property clerk. 

The Court. This man—he wasn’t out to St. Louis, was he? 

Mr. James K. Hughes. No. 

Mr. Fihelly. No; but the property was brought by the 
F. B. I. agents to Washington, checked with the local F. B. I. 
men, who will appear later, as will the St. Louis agents, then on 
a certain date turned over by the F. B. I. to this man here. 

The Court. All right. You are going to follow it all up? 

Mr. Fihelly. Yes; I intend to follow the whole chain; yes. 

The Court. All right. 

(Counsel returned to the trial table.) 

(The witness resumed the stand.) 

By Mr. Fihelly: 

Q. What can you tell us of your personal knowledge with 
respect to 49, Mr. Felber, if you know’ anything of your 
642 personal knowledge?—A. "Well, I recall after looking at 
that, those papers there, that one reason that I identify 
that as paper that I saw and signed a copy of that, w’as that 
on the bottom of one of those pages is a notation about one 
handkerchief, and that stood out in my mind; and I recall a 
shorter piece of the paper which was—originally was signed by 
Medley. 

Q. Well, w’hat if anything did you do in connection with 
checking the property that was turned over to you in con¬ 
nection w’ith that particular paper?—A. Sergeant Perry and I 
checked the property and—to see if the property as I had 
signed for it from Agent Kurtzman was among those parcels, 
bags, and in the package. 
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Q. And did the itemization as set forth in those pages check 
in all or in some respects, or what can you tell us with respect 
to that, sir? 

The Court. Hfe wants to know what if any of the property 
mentioned on that list came into your possession. 

Mr. Fihelly. That is right; yes. 

The Witness. Well, my recollection is that all of it came 
into my possession except the gun and some bullets. 

By Mr. Fihelly: 

Q. And what was done—what—who received the gun and 
bullets, if you know, sir?—A. Lieutenant Flaherty. 

Q. But you got all of those with the exception of the gun and 
bullets?—A. Yes, sir. 

Q. Specifically I show you Government 32 and ask 
643 you if you received that, sir: fur jacket?—A. Yes, sir; 

this is the jacket that was turned over to me by Agent 
Kurtzman on March 20. 

Mr. Fihelly. I ask these be marked by the next exhibit 
numbers. 

(Fingernail files were marked “Government’s Exhibits Nos. 
50 and 51” for identification.) 

By Mr. Fihelly: 

Q. I show you Government 50 and 51 and ask you to exam¬ 
ine those, sir, and state whether or not those were two of the 
articles you received that are listed on that particular list and 
that you turned in to the property clerk.—A. Yes, sir. I iden¬ 
tify these files as coming from the property of Medley, and I 
am the one that enclosed these files in these containers here. - 

Q. And when was it you enclosed them in those, sir? Well, 
roughly how long after that did you turn them in to the prop¬ 
erty clerk?—A. I would say two weeks at least. 

Q. And what if anything did you do with those two par¬ 
ticular articles after you enclosed them in those envelopes?— 
A. I turned these over to Lieutenant Flaherty. 

Q. Now, in connection with the general conversations that 
you had-A. Mr. Fihelly- 
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Q. With the defendant-A. Mr. Fihelly, I would like to 

correct myself there. My recollection— 

Q. All right, sir. Go ahead.—A. My recollection 

644 with them—with respect to those files is that after hand¬ 

ing them to Lieutenant Flaherty I believe that I, after 
receiving a letter of request that was written up, that I turned 
them over to Dr. Souder, but I wasn’t quite positive about 
whether I had presented them to Dr. Souder or whether Lieu¬ 
tenant Flaherty did. 

Q. Who is Dr. Souder?—A. He is employed at the Bureau 
of Standards. I don’t know just what his title is except that 
he analyzes handwriting and different material for our De¬ 
partment. 

Q. How long did Dr. Souder have these articles, if you know, 
sir?—A. I do not know. 

Q. When again did you see them, if you saw them before 
today?—A. This is the first time. 

Q. I see. Now, in connection with the conversations that 
you had with the defendant what if anything was said with re¬ 
gard to purchasing some whiskey before leaving Washing¬ 
ton?—A. I asked him the—when I asked him the question 
about how long after he checked out of the Annapolis did he 
leave, he stated that he left about an hour later, after he checked 
out, that he had gone to buy three or four quarts of whiskey 
before leaving for Pittsburgh because he knew that whiskey was 
rationed in Pennsylvania and was hard to get. 

Q. In connection with those same conversations that you 
have told us about, what if anything was said about any other 
guns or revolvers that the defendant had owned or pos¬ 
sessed— 

Mr. James K. Hughes. Just a minute. 

By Mr. Fihelly: 

Q. In recent months? 

645 Mr. James K. Hughes. Just a minute. I object to 
all of these leading questions, if your Honor please. 

This whole line of inquiry is leading, and I object to it. 

The Court. The Court overrules it. 
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Mr. Fihelly. You may answer, his Honor said. 

The Witness. I asked him a question about the gun that 
was found in his possession and whether or not—where he got 
that gun from, and he said that he couldn’t answer that ques¬ 
tion. I says, “Well, how many different guns have you had 
in your possession since—in the last few weeks?” 

And he says, “I don’t remember how many.” 

By Mr. Fihelly: 

Q. Now, in connection with your work on this case did you * 
have occasion to go to the city of New York?—A. Yes, sir; I 
did. 

Q. Did you check the number of the address that was used by 
the defendant at the Annapolis Hotel, sir?—A. Yes, sir; I did. 

Q. Was there any such an address?—A. There was such an 
address, but there was no one by the name of Larry Fisher was 
known—L. A. Fisher was known there, nor Larry Fisher. 

Q. Was it a rooming house? What was it, sir?—A. This was 
the Landale Garage Corporation; it’s a two-story garage 
building. 

Q. In connection with your investigation in this case in New 
York did you make inquiry as to the Bowery Bank of New 
York?—A. Yes, sir; I did. 

646 Q. Does that institution have checking accounts?— 
A. It does not. 

Mr. James K. Hughes. Just a minute. 

Mr. Fihelly. Your witness. 

Mr. James K. Hughes. Just a minute. I object. At this 
time I would like to approach the bench. 

The Court. The Court sustains that objection. 

Mr. James K. Hughes. I am going to make a further mo¬ 
tion. 

The Court. All right, sir. Proceed. 

(The witness left the stand.) 

(Counsel for both sides approached the bench, and con¬ 
ferred with the Court, in a low tone of voice, as follows:) 
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Motion by Defendant to Withdraw a Juror 

Mr. James K. Hughes. We move to withdraw a juror on 
the grounds that the question asked and the answer given prove 
a separate and distinct offense. 

The Court. Prove what, sir? 

Mr. James K. Hughes. Will prove a distinct offense, to-wit, 
that the check given by the defendant to Nancy Boyer was a 
bad check and was therefore a violation of a separate and dis¬ 
tinct statute, other than what the defendant is charged with. 
That is the only purpose in the world that the question could 
be directed so. 

Mr. Fihelly. We think it should be answered, your Honor. 
The answer should stay for these reasons. We have shown 
the man had no money on this particular day. 

The Court. Well, of course, that is all hearsay, you 
know. 

647 To ask him whether the Bowery Bank has a checking 
account is pure hearsay. From his standpoint all he 
knows is what they told him. 

Mr. Fihelly You are probably right on that. 

The Court. It would be objectionable on that score. 

Mr. Denny Hughes. “Probably right.” He knows you are. 

Mr. Fihelly. I can prove it another way, but I think your 
Honor is probably right on your hearsay. 

Mr. Denny Hughes. If you can’t prove it at all, you have 
committed error. You have committed error here now. 

Mr. James K. Hughes. We stand on our motion. 

The Court. Motion is overruled. 

(Counsel returned to the trial table.) 

Mr. Fihelly. That is all on direct. 

The Court. 1:45. 

A Deputy Marshal. This honorable court stands recessed 
until 1:45. 

(Thereupon, at 12:30 a recess was taken until 1:45 o’clock 
p. m. of the same day.) 
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648 AFTER RECESS 

The proceedings were resumed at 1:45 o’clock p. m., at the 
expiration of the recess. 

The Court. Ladies and gentlemen, before the Noon recess, 
a question was asked about the Bowery Bank. Now the Court 
has not the slightest idea that that question and answer would 
have the slightest effect on the jury. It had nothing to do 
with this case one way or the other. But the witness’ answer 
was based on hearsay, to begin with which would make the 
question and answer inadmissible, anyhow. And in the second 
place, the question as to whether the Bowery Bank had a check r 
ing account or not, or whether or not the check which was given 
by the defendant to Nancy Boyer was good or not, is utterly 
immaterial and irrelevant, in this case, and as far as I know, 
and as far as you know, the check was perfectly good, and there 
may be an account to his credit in the Bowery Bank. The 
Court is sure that you will totally disregard that question and 
answer. Now proceed, gentlemen, please. 

Richard J. Felber the witness under examination at the 
time of taking the recess, resumed the witness stand and was 
examined and testified further as follows: 

direct examination (resumed) 

Mr. Fihelly. I have a couple of questions, if your Honor 
please, to ask since checking my notes, so the record can be 
straight. 

By Mr. Fihelly: 

Q. 50 and 51 you turned in yourself to the Property 

649 Clerk, is that right, Mr. Felber?—A. These are the files 
that I turned over to Dr. Souder. 

Q. Well, prior to that time, had these been turned in to the 
Property Clerk?—A. I turned that in with the rest of the Med¬ 
ley personal property. 

Q. As to 32, did you turn that in to the Property Clerk or 
give it to someone else?—A. I gave this to Lieutenant Flaherty. 
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Q. Lieutenant Flaherty. Now, as to Government 36, I be¬ 
lieve it is, I ask you if you had any conversation with the de¬ 
fendant with respect to that check?—A. Yes; I talked to the 
defendant Medley about this check on March 20th in the 
District Court building, and asked him if he knew anything 
about this check, if this was in his writing. He said it was, and 
this check he had given to Nancy Boyer the night of the card 
party at Nancy Boyer’s apartment. 

Mr. James K. Hughes. May we approach the bench? 

The Court. Yes. 

(Counsel for both sides approached the bench and conferred 
with the Court, in a low tone of voice, as follows:) 

Mr. James K. Hughes. I understand Government Exhibit 
36, which is the exhibit he just asked this witness about, covers 
exactly the same subject that your Honor has ruled out. 

Mr. Fihelly. You stipulated that check into evidence. 

Mr. James K. Hughes. Which check? 

Mr. Fihelly. That one there. You stipulated that was his 
writing, made out by him. 

650 Mr. James K. Hughes. Certainly, we still stipulate 
that, but- 

Mr. Fihelly. So I am just corroborating that through the 
witness. 

Mr. James K. Hughes. We certainly are not stipulating that 
the check cleared or did not clear. 

Mr. Fihelly. No. I didn’t ask him anything on that. 

The Court. There has not been anything asked as to whether 
or not the check was good or not, at this time. 

Mr. Fihelly. No. 

(At the conclusion of the foregoing conference, counsel re¬ 
turned to the counsel table, and the trial proceeded as follows:) 

Mr. Fihelly. Just one further question, along the line of 
the witness’ recollection having been exhausted: 

By Mr. Fihelly: 

Q. State whether or not there was anything said by the 
defendant with respect to his having a gun when arrested, in 
either of the conversations you had with him?—A. My recol¬ 
lection is that Sergeant Perry asked him if he had a gun in his 
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possession at the time of his arrest. He said “No, but they got 
one out of my room.” 

Mr. Fihelly. You may question. 

Cross-examination by Mr. Denny Hughes: 

Q. You questioned the defendant originally on the 19th of 
March, about seven o’clock, is that correct?—A. Seven-thirty 
p. m. 

651 Q. Seven-thirty?—A. That is right. 

Q. And that was in the office of Commissioner Turn- 
age?—A. That was at the jail. 

Q. At the District jail?—A. At the District jail, that is right. 
Q. Did you or not see the defendant in the Commissioner’s 
office?—A. I did. 

Q. Were there any questions asked the defendant in the 
Commissioner’s office by you?—A. No. 

Q. When you first made your identity known to the defend¬ 
ant, you advised the defendant of his Constitutional rights?— 
A. Yes, sir; I did. 

Q. And you told him that anything that he said would be 
used against him; that is correct, isn’t it?—A. That is right, 
sir. 

Q. And after that the defendant told you, did he not, that he 
would discuss or talk anything over with you, other than the 
Boyer case?—A. No; he didn’t put it that way. 

Q. Didn’t he say he wouldn’t discuss the Boyer case with 
you, sir?—A. He said he would answer any questions Except 
those which are incriminating. 

• Q. All right, sir. Did you talk—or did you testify before 
the Coroner in this matter?—A. I did, sir. 

652 Q. Do you recall the testimony you gave there?— 
A. I do, sir. 

Q. That testimony was given when?—A. Thursday, the 
22nd of March 1945. 

Q. That was shortly after you got into this case; that is 
correct, is it not?—A. That is right. 

Q. Had you at that time made any notes?—A. I had made 
my notes immediately after my conversation with Medley. 
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Q. And had you referred to those notes prior to the time 
you testified at the District Morgue?—A. I was testifying from 
recollection. 

Q. I will ask you whether or not you were asked this ques¬ 
tion by my brother at the District Morgue: 

“By Mr. Hughes: 

“And this was after you had completed your testimony at 
the Morgue in response to the questions that were asked you 
by the Coroner—“Now before this interrogation took place, 
isn’t it a fact that the defendant told you that he would answer 
any questions with the exception to anything concerning the 
Nancy Boyer case?” 

Do you recall that question being asked you at the District 
Morgue, sir?—A. I recall it in substance. 

Q. Answer the question yes or no.—A. In substance. 

The Court. I think that is a proper answer. 

By Mr. Denny Hughes: 

Q. And did you, or do you recall giving this answer: 
653 “A. That is right.”?—A. I recall that in substance. 

• Q. And do you recall then this statement: “Yet he 
having told you that, you proceeded to question him concern¬ 
ing that?”?—A. That is right. 

Q. And your answer was “That is right.”?—A. That is right. 

Q. And now your testimony is that the defendant told you 
that he would answer any questions concerning the Boyer 
case except those which might tend to incriminate him?—A. 
That is correct, sir. 

Q. And having told you that, you interrogated the defend¬ 
ant?—A. That is correct, sir. 

Q. I will ask you whether or not you recall being asked at 
the District Morgue by the Coroner whether or not you had a 
conversation with Joseph Dunbar Medley?—A. Do I recall 
if the Coroner asked me that? 

Q. Yes; do you recall if the Coroner asked you that?—A. I 
do not recall what the Coroner asked me. 

Q. Well, I will see if I can refresh your recollection: “Ques¬ 
tion. By the Coroner: Sergeant, did you have a conversation 
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with Joseph Dunbar Medley?—A. Yes, sir, I did.”—A. That 
is correct. 

Q. Question: “Now when was that conversation held?” 
Do you recall that?—A. Yes, sir. I do. 

Q. “That was held between 7: 30 and 8: 15 p. m. on 

654 Monday, March 19th”?—A. That is correct. 

Q. You were asked at that time by the Coroner to re¬ 
late that conversation to the jury, were you not, sir?—A. That 
is right, sir. ' 

Q. And you gave that conversation that you had with Med¬ 
ley on the 22nd of March to the Coroner’s jury in response to the 
direction by the Coroner; that is correct, is it not?—A. I did 
not give the conversation in its entirety. 

Q. I did not ask you that question.—A. That is my answer. 
Q. I said, did you give the conversation that you had with 
Medley?—A. Not in its entirety. 

Q. You can answer the question and then explain. 

The Court. Mr. Hughes, you cannot tell the witness what 
to answer. Just one minute. As long as his answer is respon¬ 
sive, it is proper and it is his answer, not yours. Proceed. 
Mr. Denny Hughes. I am entitled to a categorical answer. 
The Court. You had it. You had a perfectly proper answer, 
if it is true. I do not know whether it is true or not. That is 
for the jury to pass on. But the answer was proper, and respon¬ 
sive to your question. 

Mr. Denny Hughes. I haven’t any objection, if your Honor 
please, to his explaining any answer, but I am entitled to an 
answer. 

The Court. You are not responsible for the ruling. The 
Court is. The Court says that the answer was perfectly re¬ 
sponsive to the question. In this Court, no one is re- 

655 quired to say yes or no. As long as the answer is respon¬ 
sive to the question, that is all that is necessary. 

By Mr. Denny Hughes: 

Q. In respect to any question that was asked you by the 
Coroner, did you or did you not give the conversation that you 
had with Medley?—A. Not in its entirety. 

Q. Did you give the conversation?—A. Partly, yes. 
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Q. Partly. And the additional conversation that you have 
related now, other than the conversation that you gave at the 
District Morgue, was brought to your attention, or to your 
recollection, or to your memory, by the medium of notes?— 
A. The testimony that I have given with respect to this con¬ 
versation now is after refreshing myself, my memory, from my 
notes, and as nearly as possible telling everything about the 
full conversation. If there is any more, I have overlooked it. 

Q. And after having discussed the case with Mr. Fihelly of 
the District Attorney’s office?—A. I have discussed the case 
with Mr. Fihelly, yes. 

Q. And on many or few occasions, sir?—A. Oh, I would say 
once or twice. 

Q. Well, how many times to the best of your recollection?— 
A. Well, I would say at least a couple of times. 

Q. And as many as what?—A. I wouldn’t know. I didn’t 
keep track. 

Q. You would not deny it was as many as six, would 
656 you, Mr. Felber?—A. No; I wouldn’t deny it. 

Q. And it was during those conversations with Mr. 
Fihelly, was it not, that you recalled certain things that you 
did not recollect at the time you testified at the District 
Morgue?—A. That is not right. 

Q. Well, was it after having talked with him that you re¬ 
called certain things, certain evidence that you have given 
here with respect to the gun?—A. No, sir; it was not. 

Q. Was it after you had talked with Mr. Fihelly that you 
recalled certain things with respect to the statement that you 
attribute to the defendant relative to incrimination?—A. No, 
sir; it is not. 

Q. Well, do you have those notes with you that you made 
on this occasion?—A. I do, sir. 

Q. May I see them?—A. Yes, sir. (Witness hands notes to 
counsel.) Those are my pencil notes made in Medley’s cell 
block, and these are the ones made in typewriting, made im¬ 
mediately after talking with Medley at the jail. 

Q. You say the typewritten notes are the ones made immedi¬ 
ately after having the conversation with Medley at the District 
jail on the 19th?—A. That is correct, sir. 
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Q. Now, was that conversation reduced to writing by you 
in long hand?—A. No, sir; I wasn’t prepared to make any 
notes. 

657 Q. You have answered my question.—A. All right, 
sir. 

Q. It was not reduced by you to writing?—A. That is cor¬ 
rect. 

Q. You did not while in the District jail in your first inter¬ 
view with the defendant Medley, make any notes or reduce 
anything he said to writing?—A. That is correct. 

Q. After you returned to headquarters, was it at that time 
that you made these notes?—A. Yes, sir; immediately. 

Q. And were these notes made by you, sir?—A. They were, 
sir. 

Q. And on the typewriters over at headquarters?—A. That 
is correct. 

Q. And who was present at that time?—A. Lieutenant Mur¬ 
ray was present part of the time. I can’t say that he was there 
all the time. 

Q. You wrote these out yourself on the typewriter?—A. I 
typed that myself. 

Q. That was from memory?—A. That is correct, sir. 

Q. Was there any discussion between Sergeant Murray and 
yourself prior to the preparation of these notes?—A. No, sir. 

Q. Well, will you kindly explain, please, sir, if you wrote 
these notes, why this appears: “Felber told him that it was his 
duty t;o ask certain questions, and that it was up to him whether 
or not he cared to answer the questions. He was ad- 

658 vised of his Constitutional rights, and was told that any¬ 
thing that he might say would be used in Court. Medley 

then stated that he had been reading the newspapers and he 
realized that as far as they were concerned, he stood convicted.” 
Did you write that, sir?—A. I did, sir. 

Q. And do you recall that this sentence starts “Felber told 
him that it was his duty”?—A. It was my duty to ask him the 
questions. 

Q. No. Do you recall that at this stage, Felber told him 
it was his duty to ask certain questions? Is that the way you 
wrote this, sir?—A. That is exactly the way I wrote that. 
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Q. You did not put “He told him that it was my duty to ask 
certain questions,” did you, sir?—A. I referred to myself by 
name. 

Q. I see. You did not say “I told him that it was his 
duty”?—A. I put my name. 

Q. You put your name?—A. That is correct. 

Mr. Denny Hughes. Will your Honor indulge me just a 
second? [Confers with cocounsel.] 

By Mr. Denny Hughes: 

Q. Now, with respect to the testimony that you have given 
here, that you attribute to the defendant when questioned, with 
respect to where he got the name of L. A. Fisher, I ask you if 
you recall the testimony that you have just given about know¬ 
ing a thousand L. A. Fisher’s? Do you recall that testi- 
659 mony?—A. Yes, sir. I do. 

Q. I see that in your notes there appears this state¬ 
ment: “Where did you get the name of L. A. Fisher, that you 
used”? “While stopping at the Annapolis Hotel.” And ac¬ 
cording to, or opposite A, which I trust stands for answer, here 
on the night of the 19th, “but I don’t remember where I got it, 
I used so many names.” Now, there is nothing in here about a 
thousand, is there, sir?—A. There is on the next day, though, 
if you will look at that. 

Q. There is, sir? And where on the next page?—A. I didn’t 
say the next page. I said the next day’s interview with Med¬ 
ley will give you the answer that I related in Court. 

Q. So what you related in Court was not the conversation 
that you were asked for at the District jail, but a combination 
of the conversation that you had with Medley at the District 
jail and the conversation that you had with him in the court 
cell, is that correct?—A. I gave it to the best of my recollec- 
lection, Mr. Hughes, whether I got it one day or the other. 

Q. But you did not differentiate?—A. Whether I got it from 
one day or the other, I would have to refresh my recollection 
from the notes, to know that. 

Q. But you did testify the information you got from the de¬ 
fendant with respect to the name Fisher, and knowing a thou¬ 
sand L. A. Fisher’s, you did testify on direct examination that 
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you got that from Medley on the 19th at the District 

660 jail, did you not, sir?—A. I don’t believe I did. I would 
like to have you refer to the record to see if I did. 

Q. Well, would you deny that you did?—A. I would rather 
not deny. I would rather have you refer to the record to find 
out where I gave it. I know I related it. 

Q. Now, at the time when you went to the Nancy Boyer 
apartment in respect to a call you say you received while at 
headquarters-A. I was not at headquarters. 

Mr. Fihelly. He did not say that, Mr. Hughes. 

By Mr. Denny Hughes: 

Q. Did you or did you not receive a call over at headquarters, 
or from the Homicide Squad?—A. I did not. 

Q. Well, there came a time when you did receive a call or 
receive information?—A. I received a call over the air; yes, 
sir. 

Q. And after having received that information, then you 
proceeded to the Washington House?—A. {That is correct. 

Q. And when you arrived at the Washington House, you 
were met by an officer on the outside, is that true?—A. I was 
met by Sergeants Perry and Crooke. 

Q. Then you proceeded to the apartment, 909?—A. That is 
correct, sir. 

Q. And when you got to the apartment, who was in the 
apartment, other than Mrs. Soelter?—A. Officer Payne 

661 and Officer Sweeney, that is all I have a recollection of 
at that time who was there. There may have been oth¬ 
ers, but I didn’t take any note of it. 

Q. And then you and Perry, I think you said it was, went 
to the kitchen, and there viewed the body?—A. Sergeant Perry 
opened the kitchen door, and Crooke and I, we observed what 
was in the kitchen; yes. 

Q. Were there any bottles on the kitchen floor?—A. Yes, 
sir; there was. 

Q. How many?—A. Well, all I could see was one-fifth— 
empty fifth, and h Pepsi Cola bottle. 

Q. Anything else on the floor other than the body?—A. Yes, 
sir. There was what appeared to be a slug of a cartridge to 
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the right of the body. There was a black leather pocketbook 
under her right leg. There was a bouquet of artificial flowers 
between her leg on the floor, and some stain that appeared to 
be blood stain, and I believe there was two or three looked 
like dish towels on the floor nearer the door. That is all that I 
recall. 

Q. Now, did you or did you not make a search of the apart¬ 
ment?—A. I did not. 

Q. Well, did anybody make a search of the apartment in 
your presence?—A. No, sir. I was only there a very few min¬ 
utes. I left. 

Q. Well, how long were you there?—A. Oh, about five 
minutes. 

Q. And who all "was in the apartment during the time that 
you were there, other than the officers that you have 
662 mentioned, and Mrs. Soelter?—A. While I w’as still 
there, Blackwell—Herman Blackwell—came into the 
apartment. That is the janitor—elevator boy. 

Q. Anyone else?—A. I didn’t observe anyone else. 

Q. And you remained there a period of five minutes?—A 
Just about. 

Q. And then you left?—A. Yes, sir. 

Q. When next was it you returned to the apartment?—A. 
About eleven-thirty. 

Q. What time?—A. About eleven-thirty. 

Q. Do you know, as a matter of fact, whether the apart¬ 
ment had been searched at that time or not?—A. I do not 
know. 

Q. Did you conduct a search at or about eleven-thirty of the 
apartment?—A. I did not, sir. 

Q. Did you ever conduct a search of the apartment?—A. 
No, sir; I did not. 

Q. Was the apartment ever searched in your presence?—A. 
It was not. 

Q. And you never found any articles in the apartment your¬ 
self?—A. No, sir. 
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Q. Did you or did you not see a check that was on the 

663 dresser?—A. I did not. 

Q. When you were there?—A. I did not. 

Q. Did you see a fur coat there?—A. Yes; I recall seeing a 
fur coat. 

Q. And where was the fur coat at the time you saw it?—A. 
Laying on the bed, in the bedroom. 

Q. And was that the fur coat you have identified here, or 
another coat?—A. That was another coat. 

Q. Did you conduct the examination, or the investigation 
in this case—the examination of various witnesses?—A. Part 
of them; yes, sir. 

Q. Would you give me the names and addresses of the wit¬ 
nesses that you examined in this case, sir?—A. I couldn’t—the 
only way that I can refresh my recollection of that is to obtain 
a copy of the statements of the persons that I interviewed and 
obtained statements from. That is the only way I can recall. 

Q. Would you be kind enough to get them?—A. I could tell 
you the ones I believe I did. 

Q. I would rather you would look at the statements. Who 
has the statements, if you know?—A. Well, there is a copy in 
the Homicide Squad. I believe Mr. Fihelly has copies of all the 
statements. 

Mr. Denny Hughes. Do you have copies, Mr. Fihelly? 

Mr. Fihelly. I have asked for copies of everything, after I 
prepared the case—everything they did in their investiga¬ 
tion. 

664 Mr. Denny Hughes. Then may I see those copies, 
please, your Honor? 

The Court. I see no objection. 

Mr. Fihelly. I have no objection. I thought it would save 
time if Mr. Felber gave you the list of those he interviewed. 

Mr. Denny Hughes. I would rather have the copies. 

Mr. Fihelly. Do you want them now? 

Mr. Denny Hughes. I would like to have them now. 

(Mr. Fihelly gives copies of statements referred to, to counsel 
for defendant.) 

Mr. Fihelly. -I think that covers them, Mr. Hughes. We 
have a statement on a woman named Sperry. I do not know 
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whether Mr. Maher has had that or not. If he has not, we will 
get it for you. 

Mr. Maher. There is one other statement, your Honor, I 
know of, that I do not have at this time. It may take me a few 
minutes to look through the records to find it, but I will sub¬ 
mit it to Mr. Hughes as soon as I have found it. 

The Court. All right. 

Mr. Denny Hughes. Your Honor, it will take me a little 
time to look these statements over. May this witness retire to 
the witness room and await further cross-examination? I think 
it will save time. 

i 

Mr. Fihelly. No objection. 

The Court. All right. 

(Thereupon the witness was temporarily excused from the 
witness stand.) 

Mr. Maher. Officer Perry. 

665 Thereupon Walter D. Perry was called as a witness 
for and on behalf of the United States and, having been 
first duly sworn, was examined and testified as follows: 

Direct examination by Mr. Maher: 

Q. Will you state your full name, please?—A. Walter D. 
Perry. 

Q. What is your occupation?—A. Detective Sergeant, 
Homicide Squad, Police Department. 

Q. Were you so engaged on March 20th of this year?—A. 
Yes; I was. 

Q. Now, directing your attention to March 20th of this 
year, did you have occasion to interview a Joseph D. Medley?— 
A. Yes; I did. 

Q. Do you see that person in this court?—A. Yes; I do. 

Q. Will you point him out, please?—A. The man sitting 
with his hand to his face and a pencil in it. 

Mr. Maher. May the record show that he pointed to the 
defendant as the person whom he interviewed on March 20th? 

The Court. Yes. 

By Mr. Maher: 

Q. Who was present during that interview?—A. Sergeant 
Felber. 
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Q. Now, will you state to the jury what, if anything, was said 
to Perry—or to Medley, and by Medley in the course of that 
interview? With respect only to the Nancy Boyer 

666 case.—A. Well, Sergeant Felber talked to him at first 
relative to—all the conversation we had with him. I 

might say, was relative to the case. We looked on it that way, 
at least. The conversation Sergeant Felber had with him 
was relative to the various hotel registers he had signed. 

Q. All right. Now, was anything said- 

Mr. James K. Hughes. If your Honor please, I have a mo¬ 
tion to make. I think it should be made at the bench. 

The Court. All right, sir. 

(Counsel for both sides approached the bench and conferred 
.with the Court, in a low tone of voice, as follows:) 

Mr. James K. Hughes. We move to withdraw a juror and 
declare a mistrial, on the ground that the question asked by 
Mr. Maher presupposes that some case other than the Nancy 
Boyer case„ is pending against this defendant. We therefore 
say it was prejudicial, to focus the jury’s minds on that fact, 
and we move to withdraw a juror. 

The Court. I did not so understand it, did you? 

Mr. Fihelly. No. 

Mr. James K. Hughes. Does your Honor want the reporter 
to read back what he said? 

The Court. No. But I had understood this, that it was 
agreed here the other day that all of these signatures, and so on, 
the aliases of the defendant, with the exception of Chicago and 
New Orleans, were agreed to, and I so understood a few min¬ 
utes ago, that counsel was not going into New Orleans and 
Chicago. 

Mr. Maher. Not for any purpose. 

The Court. I really do not know just what you have in 
mind. 

667 Mr. James K. Hughes. Well, it focuses the jurors’ 

minds on the fact, there are at least- 

The Court. No; he did not discuss with him anything ex¬ 
cept the Boyer case. That did not mean, as far as I knew, as 
far as I thought, that did not mean there were other criminal 
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cases against him, or the discussion of any other matter except 
the Boyer case. 

Mr. Maher. Only the Boyer case. It is simply to state 
what was said about the Boyer case. 

The Court. I was not impressed myself, Mr. Hughes, with 
the idea that any indirect reference w’as being made to any 
other case. 

Mr. Fihelly. Frankly, Mr. Hughes, I did not even know 
your purpose in coming to the bench. 

Mr. James K. Hughes. That is the basis. 

Mr. Fihelly. I honestly did not even know it was close. 

The Court. Overruled. 

Mr. James K. Hughes. Exception. 

(At the conclusion of the foregoing conference, counsel re¬ 
turned to the trial table, and the trial proceeded, as follows:) 

By Mr. Maher: 

Q. Now, Mr. Perry, will you tell the jury what was said 
by Medley, or asked of Medley, with reference to the Nancy 
Boyer case?—A. Sergeant Felber had some conversation with 
him relative to whether or not he remembered what time he 
went to the Boyer apartment on the 6th of March—on the 5th 
of March, and he said it was some time in the evening of 
668 March 5th that he went there, but he didn’t recall the 
exact time, neither did he recall the exact time when 
he left, but it was some time the early morning of the 6th. 
I, too, asked him some questions about March 5th and March 
6th while he was at Nancy Boyer’s apartment. I asked 
him if he knew the participants in the card game and he said 
that he didn’t—referring to March 5th—he said that he didn’t 
know them all by name, but he thought he could identify them 
if he saw them. 

I asked him if he at the time he left, if he left alone, or if 
he left in a group, and he said he left in a group. I asked him 
if he left Nancy Boyer alone. He said he couldn’t answer, 
that he didn’t remember. 

I asked him if he had a breakfast date with Nancy Boyer, 
and he said he wouldn’t answer that, that that was dangerous 
territory. 
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I asked him if he told anyone he had a breakfast date with 
Nancy Boyer and intended to return after the card party. 
He said “You are also touching on dangerous territory and I 
won’t answer that. That will be incriminating.” 

I asked him if he had a gun on him the night he was in the 
Nancy Boyer apartment, and he said that was also incriminat¬ 
ing, and he wouldn’t answer that. 

Q. Have you told us all that you recall about that particu¬ 
lar interview?—A. Yes. There was other conversation, but 
I didn’t believe that would be considered pertinent. 

Q. Have you told us all you can recall with reference to the 
case?—A. Yes; I have. 

669 Q. What, if anything, was said with respect to the 
purchase of whiskey by Medley on March 6th, if you 
recall?—A. He said that—he was asked the question by Ser¬ 
geant Felber what time he checked out of the hotel, and what 
time he left the hotel to go to Pittsburgh, and he said it was 
some time shortly after he checked out of the hotel that he 
left for Pittsburgh. And he tried to get at the time by saying 
the only time he spent from the time he checked out until the 
time he left for Pitsburgh, was the time he spent going around 
town buying some whiskey, that he bought four or five bottles 
of whiskey. I wouldn’t be just positive of the amount. Four 
bottles of whiskey, I think, was the way he expressed it. 
***** 


670 Thereupon Robert V. Murray was called as a wit¬ 
ness for and on behalf of the United States and, having 
been first duly sworn, was examined and testified as follows: 

Direct examination by Mr. Maher: 

Q. State your full name, please, Lieutenant?—A. Robert V. 
Murray. 

Q. And you are a member of the Metropolitan Police, are 
you not?—A. Yes, sir. 

Q. Were you so engaged on March 19th of this year?—A. I 
was. 

Q. On that date, did you have occasion to interview a per¬ 
son known as Joseph D. Medley?—A. I was present during 
the interview with Medley. 

6839S0—46-14 * 
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Q. Do you see that person Medley in this court- 

671 room?—A. Yes, sir. 

Q. Will you point him out, please?—A. Yes, sir. 

Mr. Maher. May the record show that the witness pointed 
to the defendant as the person with whom he had an interview 
on March 19th? 

The Court. Yes. 

By Mr. Maher: 

Q. Now, Lieutenant, who else was present besides Medley 
and yourself?—A. Detective Sergeant Felber. 

Q. Now, will you tell the jury what was said by Medley, 
and what was asked of Medley in the course of that interview 
with reference to the Nancy Boyer case?—A. You want me to 
start from the first when I met him? 

Q. Yes.—A. I went with the defendant, Sergeant Felber and 
two deputy marshals from the Commissioner’s office, to the 
District jail. We got over to the jail around 7: 30 p. m., and 
I told the defendant Medley my name, and introduced Ser¬ 
geant Felber, told him that Sergeant Felber wanted to talk to 
him and ask him some questions in reference to the Nancy 
Boyer case. 

I was present when Sergeant Felber did ask him if he knew 
Mrs. Boyer. He stated that he did, that he had met her and 
played cards with her, had known her around four or five days, 
I believe he said, and that the last time he had seen her was 
either on a Monday night or Tuesday night, he wasn’t certain 
as to the night, at which time they had an all-night card game. 

Sergeant Felber also asked if he left Mrs. Boyer in the 

672 company of others, or if he left the apartment himself. 

He had stated that the card game was at Mrs. Boyer’s 

apartment, at the Washington House, I believe it is. 

He stated that he left the game with others, and I believe he 
said that he left, that he checked out from his hotel the same 
day. 

Sergeant Felber asked if Mrs. Boyer was all right when he 
left her, and he stated that as far as he knew she was all right. 

He then asked the defendant about a fur piece, a traveling 
bag and a revolver that was taken from the hotel room where 
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the defendant was arrested. He wouldn’t answer the question. 
He said he didn’t care to answer that, it would be incriminating. 

Sergeant Felber then asked him if he had killed Mrs. Boyer, 
and he refused to answer that, except to say that would be in¬ 
criminating. 

He asked about jewelry, if he had sold any jewelry, and his 
answer was the same to that. 

I think that is substantially the extent of the conversation. 

Q. That is as much as you recall?—A. Yes, sir. 

• * * * * 


674 Thereupon Jeremiah Flaherty was called as a wit¬ 
ness for and on behalf of the United States and, having 

been first duly sworn, was examined and testified as follows: 
Direct examination by Mr. Fihelly: 

Q. State your full name for the record.—A. Jeremiah 
Flaherty. 

Q. You are a member of the Metropolitan Police 

675 Department attached to Detective Headquarters?—A. 
Yes. 

Q. In charge of the homicide squad?—A. Yes. 

Q. How long have you been on the force?—A. 22 years. 

Q. How long have you been at Detective Headquarters?—A. 
14 years. 

Q. What if anything did you do officially in connection with 
this Boyer case? Were you there the first night when the body 
was found, Lieutenant?—A. I was. 

Q. State the time and just what you saw and did that par¬ 
ticular night. Keep your voice up, please.—A. I arrived there 
at about 9:30 p. m. at apartment 909, 2120 Sixteenth Street, 
Northwest. When I arrived there the uniformed officers were 
there, Sergeant Perry and Sergeant Crooke. The body of this 
white woman who was later identified as Mrs. Boyer was on 
the floor in the kitchen. She had been pronounced dead. Dr. 
Murphy was also at the scene at that time. He said that death 
was due to gunshot wound of the head. I noticed that there 
was a bullet on the floor just to the right of the body and a 
patent leather pocketbook was under the right leg. I was there 
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when the body was moved from the kitchen to the dining room. 

Q. Who moved it?—A. Dr. Murphy and Dr. MacDonald; 
also Dr. Rosenberg was there at that time. Sergeant Crooke 
took charge of the bullet which was on the floor and also 

676 the pocketbook. He and I left the scene together and 
w’ent back to police headquarters and I took charge of 

the bullet and the pocketbook. 

Q. I will show you Government Exhibit 13 and ask you if 
that is the pocketbook?—A. Yes; it is. 

Q. What did you do with this pocketbook subsequent to 
receiving it, Lieutenant?—A. I kept possession of it until I 
turned it in to the property clerk. 

Q. I show you Government Exhibit 35 and ask you to ex¬ 
amine that, sir, and state whether or not you have ever seen 
that before.—A. Yes, sir; I have. 

Q. When and where did you first see that, Lieutenant, and 
how do you identify it, if you have a way of identifying it?—A. 
This is the bullet that was taken from the floor by Sergeant 
Crooke and turned over to me the same night. He marked X 
on the base of it. I put it into this container and kept it until 
the 16th of March, when I turned it over to Agent Kurtzman. 

Q. With what organization is Agent Kurtzman?—A. With 
the Federal Bureau of Investigation. 

Q. Did there come a time when you received that particular 
article again?—A. I did. I received that back from the same 
agent on the 26th of March. 

Q. Does that now* seem to be in the same condition as when 
you received it and gave it to him?—A. It is. 

Q. W’ith respect to Government Exhibit 12, state 

677 whether or not you ever saw that before, and if so, when 
and where?—A. Yes; I can identify that. 

Q. When and where did you first see that, sir?—A. March 
10th, at the homicide squad, turned over to me by Sergeant 
Ennis. I put it into this glass container. I notice the ‘) B” on 
the base of it for identification. I also submitted this to Agent 
Kurtzman on the 16th and received it back on the 26th. 

Q. With respect to that particular bullet, can you state 
whether or not that seems now to be in the same condition as 
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when you received it and turned it over to Agent Kurtzman?— 
A. It does; yes, sir. 

Mr. Fihelly. Will you mark this folder and the five bullets 
in it by the next identification number? 

(Envelope containing 5 bullets was marked “Government 
Exhibit 52” for identification.) 

By Mr. Fihelly: 

Q. I show you 37 and 37-A, a gun and a box, and ask you 
to look at this, sir, and state whether you have ever seen this, or 
both of those, before.—A. Yes; I received both of those from 
Agent Kurtzman on the 26th of March. The same tag was on it 
at that time, and I put my initials on it, kept a record of the 
gun, and turned it over to the property clerk. 

Mr. Fihelly. I ask this be marked 37-B in connection with 
that particular box which is 37-A. 

(Envelope was marked “Government Exhibit 37-B” for 
identification.) 

678 By Mr. Fihelly: 

Q. I show you 37-B. What if anything can you tell us 
of your own personal knowledge with respect to that paper?— 
A. This is a property envelope which we attached to that, 
after I received it, and before I turned it in to the property 
clerk. 

Q. I show you Government Exhibit 52 and ask you to ex¬ 
amine the bullets that are in there, sir, and state whether or 
not you have ever seen any of those before.—A. When I re¬ 
ceived this from the agent this envelope was sealed. I did not 
open it. I initialed it and turned it in with the gun as I 
received it. 

Q. Are your initials on there, sir?—A. Yes, sir; they are. 

Q. In connection with 37, which is the gun, and 37-A, the 
box, are your initials on either of those, sir?—A. Yes. 

Q. Which one is that—on the gun?—A. The initials are on 
the tag; yes, sir. I signed for 5 cartridges and the gun at the 
time. I presumed there was 5 in there. I didn’t open it. 

Q. I show you Government Exhibit 19 and ask you if you 
have ever seen that before, and if so, when and where.—A. Yes, 


i 
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sir; on March 17th I recovered this ring in Pittsburgh, Penn¬ 
sylvania. 

Q. What did you do with it after you recovered it?—A. I 
brought it back to Washington and I kept it in my custody 
until it was turned in to the property clerk by myself. I might 
say at this time it was not in this box. I put it in 

679 that box. 

Q. With respect to Government Exhibit No. 32, when 
and where did you first see this, sir [handing fur jacket to wit¬ 
ness].—-A. I received this coat from Sergeant Felber on March 
20th. At that time this tag was on it and I put my initials on 
that tag. I also kept this coat and I was the one that turned it 
in to the property clerk. 

Q. I show you exhibits 50 and 51 and ask you when and 
where you first saw those, Lieutenant.—A. Sergeant Felber had 
received some personal effects which were alleged to have been 
taken from the defendant at the time of his arrest. Among 
the articles listed was two files, fingernail files. I noticed those 
files when Sergeant Felber was making a list of the articles and 
turning them in to the property clerk. I also saw them again 
when he got them from the property clerk. I was present when 
he put them in the cellophane envelopes to turn them over to 
someone at the Bureau of Standards. 

Q. What if any other property did Sergeant Felber turn over 
to you in connection with this case, if there was any other,. 
Lieutenant?—A. Well, all his personal effects was under lock 
and key from the time Sergeant Felber received them until 
they were turned in to the property clerk. The coat I kept 
myself under lock and key. 

Q. How about the various bullets in the gun when you 
received them, where were they kept, if you know?—A. I keptr 
them locked in my drawer. 

Q. Did anyone else have access to the drawer?—A. No r 

sir . 

680 Q. Does that go for all these other articles that you 
have mentioned, sir?—A. During the time I had this 

property I was the only one who had the key to it. 

Q. When the gun was received by you, state whether or not 
you checked the number that was supposed to have come with it 
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on the identification list.—A. I did. Yes, sir. I think the num¬ 
ber is 30775. 

Q. All of the articles that were received by you were sub¬ 
sequently turned in to the property clerk in the usual routine 
way, is that right, sir?—A. Yes, sir. 

Q. Particularly when the coat was received, do you recall 
whether there was any label on it?—A. There was no label 
in the coat; no, sir. 

Mr. Fihelly. You may examine. 

Cross-examination by Mr. James K. Hughes: 

Q. Lieutenant Flaherty, could you give us some approxima¬ 
tion as to the time that Dr. Murphy pronounced Nancy Boyer 
dead?—A. No, sir. The uniformed officer took that for the 
incidental. I presumed she had been pronounced dead when I 
arrived there, because Dr. Murphy was on the scene. 

Q. Didn’t you testify on direct examination that Dr. Mur¬ 
phy had pronounced her dead?—A. Well, I took it for granted 
that he had; yes, sir. 

Q. But he didn’t pronounce her dead in your presence, 
681 is that right?—A. No, sir. 

Q. Did you have a conversation with Dr. Murphy at 
the scene as to how long in his opinion Mrs. Boyer had been 
dead?—A. I cannot recall having that conversation with Dr. 
Murphy at the scene. No, sir. 

Q. Did he tell you at the scene that Nancy Boyer had been 
dead about 48 hours?—A. Not to my knowledge, no, sir. 

Q. Did you search the apartment, Lieutenant?—A. No, sir. 

Q. Do you know whether or not any letters or personal effects 
were taken out of the apartment?—A. I do know that there 
was some articles taken from the apartment and turned over 
to me by Sergeant Crooke. 

Q; Do you have an inventory of that property?—A. Well, I 
think there were three ration books. There was a paper there 
to indicate that she had had an appraisal made on this ring in 
New York. There was a picture of the deceased. There was 
a check made out on a New York bank for $25. 
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Q. I asked you, do you have an inventory of it?—A. No. I 
am only telling you from what I can remember that was turned 
over to me. 

Q. Did you make a list over at the homicide squad room?— 
A. No. 

Q. Never did make a list or an inventory of what was taken 
from the apartment?—A. I don’t know of anything else that 
was taken from there, sir, other than the pocketbook 
6S2 I mentioned, which was taken the night prior to that. 

Q. Well, who took the property you have just testified 
to—Detective Crooke?—A. I received it the next day from him 
at the homicide squad; yes, sir. 

Q. In whose name were the ration books?—A. One of them 
was in the name of the deceased, Nancy Boyer—and offhand— 
the other two belonged to somebody else. Sergeant Crooke 
had them. I don’t remember those names offhand. I had the 
books in my drawer until Friday, and I turned them back here 
to Sergeant Crooke. 

Q. Did you ever talk to Nancy Boyer’s husband?—A. No, 
sir. 

Q. Did you ever make any attempt to locate him?—A. I did. 
Yes, sir. 

Q. Were you successful?—A. I was not. 

Mr. James K. Hughes. I think that is all. 

Redirect examination by Mr. Fihelly: 

Q. Counsel asked you about some data relative to an ap¬ 
praisal that was found in the apartment. Was that an old 
appraisal or a recent one, if you recall?—A. It was an old one, 
sir. . 

Q. To refresh your recollection, was there one that was given 
at or about the time of the purchase of the ring?—A. I think 
the date was around September 1st? 

Q. What year?—A. 1944. 

683 Mr. Fihelly. That is all. 

Mr. James K. Hughes. No further questions. 

Mr. Fihelly. May the Lieutenant be excused subject to 
phone call, your Honor? 
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The Court. Yes. 

(The witness left the stand.) 

A Deputy Marshal. This Honorable Court stands recessed 
for five minutes. 

(There was a brief informal recess, at the conclusion of which 
the proceedings were resumed as follows:) 

! 

Thereupon Robert H. Kurtz man was called as a witness 
for and on behalf of the United States and, having been first 
duly sworn, was examined and testified as follows: 

Direct examination by Mr. Fihelly: 

Q. State your full name for the record.—A. Robert H. 
Kurtzman. 

Q. You are a Special Agent of the Federal Bureau of Investi¬ 
gation of the Washington field office here?—A. That is right. 

Q. How long have you been with the Bureau, Mr. Kurtz¬ 
man?—A. Since 1940. 

Q. I show you Government Exhibits 12 and 35, containers 
which have bullets in them. I wish you would look at those 
and state whether you have seen those respective bullets before, 
and if so, when and where, sir.—A. The first time I saw this 
bullet- 

684 Q. What is the number of that exhibit?—A. No. 35— 

was on March 16, 1945. i 

| 

Q. Where was that?—A. The first time I saw it was in the 
homicide squad room in the Metropolitan Police Department. 

Likewise on Exhibit 12, the bullet which has marked on the 
base the letter B. That is true of the same date, March 16th. 

Q. Do those bullets appear to be in the same condition as 
when you saw them, Mr. Kurtzman?—A. They do. 

Q. What if anything did you do officially with those bullets 
and containers subsequent to seeting them, if you did any¬ 
thing, sir?—A. I accepted the bullets from Lieutenant Fla¬ 
herty of the homicide squad and delivered them to Mr. M. E. 

Williams, one of the ballistics men in the F. B. I. laboratory. 

Q. When did you deliver them to him?—A. I delivered them 
to him on the same date, March 16th. 


i 
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Q. Did there come a time when Mr. Williams returned those 
to you?—A. There did. They were returned to me on March 
26th. 

Q. I show you Government Exhibits 37, 37-A. and 37-B and 
ask you if you have ever seen either or all of those particular 
articles, sir.—A. With regard to Government Exhibits- No. 37, 
the first occasion on which I saw this gun was on March 19 in 
the F. B. I. field office. 

Q. How about the box?—A. The box- 

6S5 Q. 37-A.—A. I saw that on the same date. March 
19th. 

Q. And 37-B. Can you tell us anything about that, sir— 
A. 37-B, the first time I saw this particular envelope was in 
your office when I reexamined the gun. 

Q. Government Exhibit 52, containing 5 cartridges, will you 
examine those cartridges arid state whether or not you have 
ever seen those before sir.—A. The first time that I saw that 
particular exhibit marked No. 52 was on the evening of March 
19 at the F. B. I. field office. 

Q. On that particular evening did you have occasion to ex¬ 
amine those 5 bullets contained in that envelope?—A. I did, 
and arranged that they be marked. 

Q. Whom were they marked by?—A. They were marked by 
Special Agent of the St. Louis Office Hubert Small. 

Q. Prior to his marking the bullets, had you examined those 
particular bullets?—A. I did examine them and on the basis 
of that examination I specifically requested that he mark them 
because they appeared to have been filed. 

Q. What part of them had been filed?—A. The leaded por¬ 
tion of the bullet itself and I noticed that there were file marks 
on the brass portion or the cartridge case. 

Q. How many of the 5 bullets did you examine and find such 
markings on, sir?—A. 3 out of the 5. 

686 Q. Can you tell us which of the 3 those are, sir?—A. 

They would be the cartridges made by the United States 
Cartridge Company. They are marked on the bottom with 
U. S. C. Company, and then they have the mark 38 short on 
them. 
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Q. So that these 2 others which are longer cartridges were 
not filed or so marked; is that correct?—A. That is correct. 

Q. Now, I show you this coat, which is Exhibit 32, and ask 
you to examine that and state whether or not you have ever 
seen that before.—A. I remember seeing the coat because 
Agent Small attached an F. B. I. evidence tag, a Manila tag 
to it. I recollect the coat did not have a label in it. 

Q. What was the occasion for you seeing the property there 
that night, sir? What if anything was being done with it?— 
A. The property was being turned over to me at the F. B. I. 
in Washington on its being brought here from St. Louis. 

Q. Who was it that turned it over to you, sir?—A. Special 
Agent Henry Lisle. 

Q. You have mentioned Small; was he present at that 
time?—A. Small was present during a portion of that time. 

Q. What was the nature of it being turned over to you; 
what was done by Small? What was done by you? State just 
what was done.—A. It was necessary because of an inventory 
that they had prepared that I should sign, agreeing that I had 
received the material, and in order to do that I found it neces¬ 
sary to check every article that was transported from St. Louis 
to Washington, against the inventory that was submitted to 
me, 

687 Q. State whether or not other than the fatal bullets 
and the articles that I have shown to you, that you state 
you saw that night, does that list comprise the articles that 
were being shown there that night and checked by you?—A. 
That is right. 

Q. I show you Exhibit 51 and ask you whether you saw those 
articles.—A. On that particular night I checked to nail files 
and I do recall that one of the nail files had a leather pouch 
to carry the nail file in. I did not mark those nail files at that 
time nor any subsequent time, as to being positively the ones 
that were there. 

Q. Now, after—you mentioned the two fatal bullets that 
were given to Williams in the laboratory—what if any other 
property did you give to Mr. Williams at any time? State the 
particular time and who if anyone was present.—A. On March 
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20th I turned over to Mr. Williams the gun and the 5 bullets 
which are contained in Government Exhibit 52. 

Q. Prior to turning them over to him, where had they been, 
if you know of your personal knowledge?—A. I personally 
took them to our main headquarters and locked them in a room 
overnight. 

Q. When did you next receive the articles after having locked 
them up?—A. The following morning about 9 o’clock. That 
would be March 20. 

Q. How did you get them and what did you do with them, 
sir?—A. I went to the laboratory and had the material 

688 there and I took from the bag, the traveling bag in which 
we had transported all of this material, the gun, the box, 

and the 5 bullets, and turned them over to Mr. Williams for 
examination. 

Q. Particularly with respect to these 5 bullets, other than 
the marks that were put on there by Agent Small, are they 
in the same condition as when you first saw them, sir?—A. I 
believe that they are. 

Q. Now, with respect to checking the property with Agent 
Lisle, did it check accurately, or what can you tell us in that 
connection, sir?—A. In that connection I found that there was 
in an envelope certain material which was not contained on the 
direct inventory and on that basis we made up a supplemental 
inventory to indicate the other material that was found, sir. 

Q. What was the general nature of that surplusage, as you 
recall it, Mr. Kurtzman?—A. That included several letters, 
some addresses, a watch which was supposed to belong to Mr. 
Medley, and I believe a pocket knife. They were things that 
had come from his person at the time of his arrest. 

Q. Now, all the property other than what you turned in to 
the laboratory, what was done with that?—A. I turned all of 
that over to Detective Sergeant Richard Felber. 

Q. With respect to what had been turned in to the labora¬ 
tory, will you give us that again, just when it came back to 
you, what you did with it?—A. On March 20th I obtained the 
two suitcases and a coat, which I turned over to Mr. 

689 Felber, and I left the gun and the 5 bullets at the 
laboratory. 
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Mr. Fihelly. I ask these be marked the next two exhibit 
numbers. 

(Inventories of property were marked “Government Ex¬ 
hibits 53 and 54” for identification.) 

By Mr. Fihelly: 

Q. 53 and 54, which have been marked for identification, I 
ask you whether you saw and received either or both of those 
in connection with checking the inventory that was being 
turned over by the St. Louis officers or agents to you.—A. I 
saw both of these on the evening of March 19th. 

Mr. Fihelly. You may question, Mr. Hughes. 

Mr. James K. Hughes. We have no questions. 

(The witness left the stand.) 

• • • • • 


691 Thereupon Hubert F. Small was called as a witness 
for and on behalf of the United States and, having been 

first duly sworn, was examined and testified as follows: 

Direct examination by Mr. Fihelly: 

Q. What is your name?—A. Hubert F. Small. 

Q. You are a special agent with the Federal Bureau of In¬ 
vestigation?—A. Yes. 

Q. Attached to the St. Louis office?—A. Yes, sir. 

Q. How long have you been with the Federal Bureau of In¬ 
vestigation, sir?—A. Over 10 years. 

Q. Calling your attention to this particular case, when if at 
all did you do anything on the case officially, sir?—A. On 
March 17 and March 18,1945. 

Q. Just where did you go as part of your investigation or 
official work?—A. To the Hotel Jefferson, St. Louis, Missouri. 

Q. Who if anyone accompanied you and about what time of 
the day or night was it?—A. Special Agent Henry Lisle accom¬ 
panied me and we arrived at the Hotel Jefferson about 5: 30 
p. m. on March 17, 1945. 

Q. State whether after arriving you looked at the 

692 hotel for certain names?—A. After arriving at the 
hotel I did not look at the register. 

Q. You did receive certain information in connection with 
the register, I take it?—A. That is true. 
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Q. Did some other agents join you later, Mr. Small?—A. 
That is true. 

Q. About what time was it the agents came and who were 
they, if you recall?—A. Approximately at 6: 45 Special Agent 
in charge G. B. Norris of the St. Louis field division. Special 
Agent Joseph Ronan, Special Agent William Seibert, Special 
Agent Jack Fisher, Special Agent Meigs, and Special Agent 
John Bush arrived. 

Q. Where did those agents go, so far as you know, whether 
it was downstairs or upstairs or just who went up and who went 
down?—A. They met me in room 779 on the 7th floor of the 
Hotel Jefferson, St. Louis, Missouri. 

Q. What was done, not what was said unless the defendant 
was there?—A. Well, we met the group of agents I have men¬ 
tioned in room 779, which was the adjoining room to 778. 

Q. Who was staying in 77S, if you know, sir?—A. Mr. Med¬ 
ley. 

Q. What did the agents do with respect to those various 
rooms around there, not mentioning anything that was 
693 said unless the defendant was there.—A. In room 779 
surveillance was made of room 778, and in addition to 
that, the room which was directly across the hall from room 778 
was room 777, and in that room a group of agents remained, 
the objective being 778. 

Q. Were any of your agents downstairs in the lobby, if 
you know, sir?—A. That is true. Special Agent Lisle, Special 
Agent Fisher, and Special Agent Meigs were in the lobby 
of the Jefferson Hotel and they sat over near the elevator, so as 
to observe any individual who might get on the elevator. 

Q. Did there come a time when you received a message, 
not stating what the message was, from any of those agents 
downstairs?—A. Yes, sir. 

Q. About what time was that, sir?—A. That was about 
12: 30 a. m. March 18,1945. 

Q. Shortly thereafter did you see the defendant in this 
case?—A. I did. 

Q. State under what circumstances; just what happened 
and what was done from the time the defendant appeared.— 
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A. Special Agent Seibert., Special Agent Lisle, and I, were sta¬ 
tioned in room 777, which was directly across the hallway from 
room 778. After receiving the alert call that Mr. Medley 
was- 

Q. Never mind the conversation. Just what happened after 
you got the phone call?—A. We remained in room 777. We 
were alerted, and shortly thereafter, possibly 2 or 3 min- 

694 utes, Medley, accompanied by a woman companion, 
came down the hallway and commenced to enter room 

778. It was observed—I was in the lead. Seibert was behind 
me. Ronan was behind Seibert. And at that time we immedi¬ 
ately took him in custody. 

Q. What was said by any of you at that time in his pres¬ 
ence?—A. We advised him that we were special agents of the 
F. B. I.; Federal officers. He was physically taken into custody. 
He was given a search for any weapon that he might be carry¬ 
ing. He stated at the time that he was glad that it was over 
with. 

Q. Who was the woman companion who was with him?— 
A. Mabel Mueller. 

Q. Just tell us everything that was said or done from the 
time that he was taken into custody, sir.—A. Immediately 
after he was taken into custody, he was stepped into room 777, 
at which time a more thorough search was given him. He 
was handcuffed and admitted his identity. 

Q. With respect to the cuffs, was he cuffed in front or in 
the back?—A. He was cuffed in front. 

Q. What happened from that time on?—A. He stated that 
as long as he was arrested, he wanted to get his stuff out of his 
room; his belongings. With that, three of us, Ronan, Seibert, 
and I took Mr. Medley into his room and there his personal 
effects were obtained. 

Q. How did you get into the room?—A. We went in room 
779 and into room 778. 

Q. They were adjoining rooms?—A. They were adjoining 
rooms; yes, sir. 

695 Q. What happened in the room, in his room, in his 
presence, and in connection with this case?—A. In that 

room, as his belongings were being put together, an Iver John- 
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son revolver was exhibited to him. He advised that that was 
his revolver. 

Q. If we may pause there just a moment, sir, I show you 
Government Exhibit 37 and ask you to look at this exhibit 
and state whether or not you have ever seen it before.—A. Yes, 
I have. 

Q. When and where, sir? Was that the gun that was shown 
Medley at that time?—A. That is the gun that was shown to 
Medley. 

Q. Just what did he say about it? I may have interrupted 
you. Go ahead.—A. We were in room 778 at the time and 
he stated that was his gun. 

Q. Now, with respect to the container, which is 37-A, was 
that shown to him at the same time?—A. Yes. The gun was 
in the container at the time. 

Q. At the time you showed him the gun was the gun load¬ 
ed?—A. The gun was not loaded. 

Q. You mentioned the gun was in the container?—A. That 
is right. 

Q. Was there anything else in the container at the time it 
was shown to him?—A. Yes; there were 5 cartridges. 

Q. Were they loose or in something?—A. They were loose. 

Q. So that in reality he was shown the gun and cer- 
696 tain bullets at the same time; is that right?—A. That 
is correct, sir. 

Q. I will show you 5 bullets which are in Exhibit 52. Will 
you examine each of those bullets, sir, before I put the ques¬ 
tion. When and where did you first see those bullets, if you 
did see them, at any time, sir? 

(There was no answer.) 

Q. Were these bullets the ones that were in the container 
when they were shown to Medley, Mr. Small?—A. That is 
correct. 

Q. Now, with respect to this Exhibit 32,1 show you Govern¬ 
ment Exhibit 32 and ask you to examine it carefully and state 
whether you have ever seen that before.—A. I have, sir. 

Q. When and where did you first see that, sir—I will with¬ 
draw the question. Was that particular article or exhibit 
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shown to the defendant while he was in his room on that 
occasion?—A. That is correct. ‘ •• :,i 

Q. What was said or done in connection with that, sir?— 
A. This coat was exhibited to him, and he said it was his 
coat. 

Q. Was there anything else said about it by either of you?— 
A. No; not at that time. 

Q. How long did Medley remain in his room after he had 
gone in there to get his belongings, as you have testified?— 
A. Oh, a very short while. 

697 Q. Where did he go from there?—A. From there he 
was transported over to the F. B. I. field division in St. 

Louis, Missouri, some four blocks away. 

Q. You mentioned Agent Lisle was one of the agents who 
was on duty downstairs.—A. Right. 

Q. Did there come a time prior to Medley’s leaving his room 
to go to the F. B. I. office that Agent Lisle came up?—A. That 
is true. 

Q. Who was it accompanied Medley to the F. B. I. office 
from the hotel?—A. Medley was accompanied by Special 
Agent in charge Norris, Special Agent Ronan, and City Officer 
Frank Mattacher. 

Q. What happened when you got over to the F. B. I. office? 
Can you fix the time?—A. We arrived at the F. B. I. office at 
1:15 a. m. 

Q. What was the approximate time of the arrest?—A. 12: 35 
a. m. 

Q. What happened at the field office in Mr. Medley’s pres- 
sence in connection with this case?—A. Mr. Medley was taken 
to the conference room which immediately adjoins the special 
agent in charge room. He was seated. The handcuffs were 
kept on him and at that time a more minute search was made 
of his person. It was determined that he had 6176.95, a Walt¬ 
ham watch, and a ring which was shown to him. 

Q. Was that a man’s ring or a woman’s ring?—A. As I re¬ 
call it was a man’s ring and at that time I made out a short 
statement to the effect that those were his belongings. 
He stated that they were and read the short statement 

698 and he signed it as being his property. 

6S3DS0—iC-15 
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Q. I show you Government Exhibit 53 and ask you if that is 
the short statement to which you referred in your testimony.— 
A. Yes; that is it. 

Mr. Fihelly. We offer this in evidence. 

Mr. James K. Hughes. No objection. 

(Document heretofore marked “Government Exhibit No. 
53” for identification was received in evidence.) 

By Mr. Fihelly: 

Q. All right. Now, after that statement was made and he 
read and signed it, what was the next thing that happened in 
his presence in connection with the Boyer matter?—A. We 
commenced to interrogate him about his connection with the 
Medley case. 

Q. What if anything was said by anyone in his presence in 
that general matter?—A. Before we commenced to interrogate 
him or question him, I advised him that it was not necessary for 
him to make any statement; however, that in the event he did 
make any statement which would incriminate him, that it 
could be used in a court of law against him. He advised that 
between January 1st and March 1st, 1945, he had been in and 
out of Washington on three occasions. He stated that about 
the 1st of January while here in Washington he went over to 
Arlington, Virginia, and purchased this revolver. 

Q. That is Government Exhibit 37, for the record?—A. He 
stated he bought the revolver from a pawnbroker, and that at 
the time he purchased it he gave the name of J. H. Hanan. 

He advised that on or about March 1st, 1945, he was 
699 living at the Hotel Annapolis here in Washington and 
that he was using the name of Larry Fisher. He stated 
that on or about March 1st, 1945, one evening he was on F 
Street and while waiting for a ride he met a lady named Ber¬ 
nice McClure. That through Bernice McClure he met a Mrs. 
Phyllis Morgan, who was her mother. He stated that on meet¬ 
ing Mrs. Morgan she asked him whether or not he was inter¬ 
ested in playing poker. He stated that he was. So through 
her he met a group of people that engaged in poker games, 
among them being Nancy Boyer. He stated on the night of 
March 5, 1945, he had been invited to a poker game at the 
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Boyer apartment at the Washington House and that night 
there was a Jimmy Milton and a Marie Milton and a Gladys 
Nash and Ann Ellington, and I believe a Mamie Griffith, went 
down there to play poker. He stated that the game continued’, 
until about 6:30 a. m. the morning of March 6 and as the party 
was breaking up he took Ann Ellington down in front of the- 
apartment hotel or the Washington House and hailed a cab- 
for her. That previous to this, however, he and Nancy Boyer 
had agreed to go downtown for breakfast. He said that after 
hailing the cab for Ann Ellington he went back to the Boyer 
apartment and that a little while after that he and Nancy 
Boyer went downstairs and they hailed a cab for the purpose 
of going to O’Donnell’s restaurant. That they went to O’Don¬ 
nell’s restaurant and it was closed. That then they went over 
to Child’s restaurant, located between 14th and loth, on Penn¬ 
sylvania Avenue. He placed that time at about 7:35 a. m. 
They had breakfast. He said they ate breakfast. After eating 
breakfast they then left Child’s restaurant and they walked to 
the Willard Hotel, at which place he hailed a cab, which 
transported them to the Washington House. He stated 
700 that he bid Nancy Boyer goodby in the cab, that he 
did not leave the cab, and he observed her leave the cab 
and enter the apartment. He said, using the same cab driver,, 
he drove with him to the Hotel Annapolis. He stated that his 
room number there was 711. That he went up to his room 
and took a bath and went to bed and slept. Later on in the 
afternoon he got up and he went and purchased a bus ticket 
on the Greyhound bus for Pittsburgh, Pennsylvania. That 
afternoon he left on the bus for Pittsburgh and he arrived there 
on March 7, the next day. 

On arrival in Pittsburgh he then went to the Hotel Keystone 
at which place he registered under the name of James Haney. 
He stated that he remained in Pittsburgh until March 11, at 
which time he took the Pennsylvania Railroad to Chicago, 
Illinois. He said he arrived in Chicago on the 12th, remained 
there only long enough to purchase a bus ticket, and on the 
same day went to St. Louis, Missouri. On arrival in St. Louis 
he stated that he went to the Hotel Jefferson and registered as 
James Hanan and remained there until March 18, 1945. 
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Q. Is that the gist of what he told you or the substance of 
what he told you in connection with the case?—A. That is true. 

Q. After that was stated verbally, what if anything was done 
in the defendant’s presence, of course.—A. After he made this 
oral statement I asked him whether or not he cared to reduce 
that to wanting. He stated no, he had no objection, and so at 
that time I called Miss Patricia Brady. She is a stenographer 
in our office who was on duty at the time. She came to the 
room which Mr. Medley was in and in the presence of 

701 Mr. Medley, Agents Seiberg, Bush, Ronan, and I, the 
information that had been given by Mr. Medley was 

dictated to Miss Brady. 

Q. After that was dictated what if anything occurred, sir?— 
A. After the statement was dictated, Miss Brady went to the 
stenographer’s room and transcribed her shorthand notes and 
she came back with a typewritten statement. 

Q. What was done w’ith that in the defendant’s presence?— 
A. This statement was handed to Mr. Medley and Mr. Medley 
took the statement. He read it page by page and after reading 
the entire statement he signed the statement, as well as all pre¬ 
ceding pages. 

Mr. Fihelly. I ask this be marked by the next identification 
number. 

(Statement of Joseph Medley was marked “Government 
Exhibit 55” for identification.) 

By Mr. Fihelly: 

Q. I will show you Exhibit 55 and ask you whether or not 
that is the statement to which you refer. Government 55 for 
identification.—A. Yes, sir; that is the statement. 

Mr. Fihelly. If your Honor please, the Government is not 

offering this, but there is no objection to any use the defendant 
may make of it. 

By Mr. Fihelly: 

Q. I will show you Government Exhibit 54 and ask you to 
look at that and state whether or not you have ever seen that 
before.—A. I have. sir. 

702 Q. What if anything can you tell us, of your per¬ 
sonal knowledge, with reference to that exhibit, and 

anything that took place in the defendant’s presence with re- 
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spect to it?—A. That exhibit is an itemized list of the property 
that Medley had in his possession at St. Louis, Missouri, at the 
time of his apprehension. That list was compiled by Special 
Agent Henry Lisle and after it was made up it was presented 
to Medley. 

Q. Who presented it to him?—A. I did. 

Q. Who presented it to you?—A. Special Agent Lisle. 
Medley took the list, looked it over, and stated yes, that was 
an itemized list of his property, and after looking it over he 
signed each page of this list. 

Q. What if anything did he say after looking it over?— 
A. He said it was a true account of his property. 

Mr. Fihelly. We offer Exhibit 54. Is there any objection. 

Mr. James K. Hughes. No. 

(Document heretofore marked “Government Exhibit 54” 
for identification, was received in evidence.) 

By Mr. Fihelly: 

Q. Now, just one or two additional questions: I asked you 
at one time in connection with this fur jacket if there was 
anything further said to the defendant about this, and you 
said not at that time. Later on was something said in the 
defendant’s presence about this jacket, Exhibit 32?—A. Yes, 
sir. 

Q. When and where was that, and what was said?— 
703 A. It was in the F. B. I. office in St. Louis. The coat 
was again exhibited to Medley. He was asked where 
he obtained the coat or what means he had .used to dispose of 
it. He stated that he did not care to talk about that coat. 

Q. On what day of the week was the 18th of March of this 
year, sir, if you recall?—A. March 18th was a Sunday. 

Q. So that you had taken up your surveillance at the hotel 
on Saturday night and the apprehension actually was 12:30 
Sunday morning; is that correct?—A. That is correct. 

Q. Have you told us everything in connection with the Boyer 
case that was stated to you by the defendant, sir?—A. I be¬ 
lieve I have, sir. 

Q. Was there anything said by him as to how much money 
he had won or lost with this group of people, including Nancy 
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Boyer, whom he met here in Washington?—A. He stated that 
he never won over S100 but that on one occasion he had lost 
over S100. 

Q. He didn’t state exactly how much, did he?—A. No. 

Q. State whether or not there was anything said with re¬ 
spect to his having told people in Washington that he was 
in the horse racing business.—A. That is true. 

Q. Just what did he say in that connection, sir?—A. He 
stated while in Washington—the folks he had met—he led 
them to believe that he was connected with the horse racing 
business. 

704 Q. Was he asked anything further in connection with 
the gun you have identified as Exhibit 37? 

(There was no answer.) 

Q. Did he state where he kept the gun prior to his arrest?— 
A. Yes; he kept the gun in a bureau drawer in room 778 at the 
Hotel Jefferson. 

Q. Prior to showing that gun state whether or not you had 

unloaded the gun.—A. I unloaded the gun. 

Q. And placed the bullets in the container?—A. Placed 
the bullets in the container; yes, sir. 

Mr. Fihelly. Your witness. 

Cross-examination by Mr. James K. Hughes: 

Q. Agent Small, you were present at the time the gun was 
taken from the drawer; is that right?—A. Yes, sir. 

Q. And is it your testimony that the gun was in a box the 
same as it is here?—A. Yes, sir. 

Q. It was not loaded—the gun was not loaded?—A. At the 
time it was exhibited to Mr. Medley? 

Q. At the time it was taken out of the room; out of the 
hotel?—A. At the time it was taken out of his room, the gun 
was loaded. 

Q. It was loaded?—A. It was loaded. 

705 Q. Didn’t you testify on direct examination that at 
the time the gun was taken from a drawer in the hotel 

room, it was not loaded—that the bullets were in the box— 
in that little box?—A. At the time the gun was exhibited to 
Medley, the bullets were in the container and the gun was 
not loaded. 
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Q. Well, who seized the gun; which agent?—A. What agent 
seized the gun? I did. 

Q. Where did you find the gun?—A. I found the gun in the 
bureau drawer in room 778. 

Q. Of that hotel in St. Louis?—A. That is correct. 

Mr. James K. Hughes. That is all the questions I have at 
this time. There may be one or two additional questions. I 
assume he will be available. 

Mr. Fihelly. Surely. There is no objection. Do you want 
him to stay out of the courtroom? 

Mr. James K. Hughes. Yes. 

(The witness left the stand.) 

Mr. Fihelly. The Government, at this time, your Honor, 
offers Exhibit 37, 37-A, and 52. Any objection? 

Mr. James K. Hughes. No. 

(Articles heretofore marked “Government Exhibits 37, 
37-A and 52,” were received in evidence.) 

706 Thereupon Henry L. Lisle was called as a witness for 
and on behalf of the United States and, having been 

first duly sworn, was examined and testified as follows: 

Direct examination by Mr. Fihelly: 

Q. State your full name for the record.—A. Henry L. Lisle. 
Q. What is your occupation and where do you reside?—A. 
Special Agent, Federal Bureau of Investigation; my address is 
5823 Lendenwood Avenue, St. Louis, Missouri. 

Q. How long have you been with the F. B. I., Mr. Lisle?— 
A. Slightly over 3 years. 

Q. Did you have certain official work to do in connection 
with this case in St. Louis?—A. I did, sir. 

Q. On what date did you enter into the case officially, sir?— 
A. March 17, 1945. 

Q. What day of the week, if you recall, was that?—A. I be¬ 
lieve, if I recall correctly, that was on Saturday. 

Q. At what time was it you first did anything officially in 
connection with this case?—A. Around 5 or 5:30 on March 17, 

1945. Agent Small asked me- 

Q. Did you go somewhere with him?—A. I did. 

707 Q. Where was that?—A. I went to the Hotel Jeffer¬ 
son in St. Louis, Missouri. 
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Q. Now, later on that night did you see some agents come to 
the hotel?—A. I did. 

Q. Roughly, what agents were there?—A. There was Agent 
Small, Agent Ronan, Agent Seibert, Agent Bush, and Special 
Agent in charge Norris. 

Q. Where did those agents go, if you know, and what if any¬ 
thing did you do, sir? Nothing that was said at this time.— 
A. Well, after those agents arrived, they went upstairs. I was 
stationed in the hotel lobby after and before they arrived at the 
Hotel Jefferson. 

Q. Did there come a time later that night or morning when 
you saw the defendant?—A. There was; yes, sir. 

Q. About what time was that? Fix the date and the day.— 
A. That was approximately between 12:30 and 12:35 on 
March 18th—that is 12:30 and 12:35 a. m. 

Q. WTiere was it that you saw the defendant and who if 
anyone was with him?—A. I first saw him between 12:30 and 
12:35 in the lobby of the Hotel Jefferson. He was entering 
from the south or the Locust Street side of the hotel lobby and 
he walked toward the elevators that are located on the west side 
of the hotel lobby. 

Q. Was he alone or accompanied by somebody?—A. There 
was a lady with him when I first saw him. 

Q. Did you later learn who that lady was?—A. I did later; 
yes sir. 

708 Q. What was the name, sir?—A. As I recall, Mabel 
Mueller. 

Q. After you saw him just where did he go and what, if any¬ 
thing, did he do, without going into any conversation?—A. 
After I saw him enter I called on the house telephone. 

Q. WTiat room did you call?—A. I called room 777. 

Q. Did you talk to one of your agents there—without going 
into the conversation?—A. I did, to Agent Ronan. 

Q. Later on did you have occasion to go up onto that floor 
and into one of those rooms?—A. I did; yes, sir. 

Q. How long after you saw the defendant go up was that, 
sir?—A. I would estimate 10 to 15 minutes after I saw him. 

Q. To which room did you go?—A. I went up to room 778. 

Q. Was the defendant there at that time?—A. He was. 
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Q. What happened in the defendant’s presence from that 
time on that you can tell us of your personal knowledge?—A. 
Well, when I arrived at room 778, he was about to leave with 
our other agents. At that time Special Agent in charge Norris 
asked me to collect all items that were in room 778 which be¬ 
longed to the defendant. 

Q. Did you do that?—A. I did, sir. 

Q. What did you do with those belongings after you got 
them together in such way as you did? Tell us how you 

709 got them together and what you did with them, sir?— 
A. Yes. The largest items were collected by myself and 

two special agents who aided me. Those items were then 
placed in two suitcases, all of them that would go in those, and 
they were also located in the hotel room. 

Q. Who were the agents who assisted you in this room?— 
A. Agent Jack Fisher and Agent Robert Meigs. 

Q. What did you do with these various articles after you 
got them together?—A. I transported them personally to the 
F. B. I. office in St. Louis, Missouri. 

Q. What did you do with those articles when you arrived 
there with them?—A. After I had those articles at the office 
I made an inventory of all items which we had found in the 
room. 

Q. I show you Exhibit No. 54, which has been introduced in 
evidence, and ask you to look at that and state whether or not 
that is the inventory to which you refer.—A. Yes, sir; that is 
the inventory. 

Q. Specifically did you find or do you find in your inven¬ 
tory a gun?—A. I do; yes, sir. 

Q. Do you have the number of that gun?—A. Yes, sir. 

Q. What is that?—A. The number is listed on my inventory 
as 30775. 

Q. Can you check that, sir, and see whether those numbers 
check [handing revolver to witness]?—A. I can, sir. These 
are the same numbers. 

710 Q. Do you find on that inventory any file or files— 
and by files I am referring to what we ordinarily term 
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a nail file?—A. I do, sir. I find one listed item No. 40, one 
fingernail, and item No. 61 lists one nail file. 

Q. What is the number of the listing of the gun—what is 
the number of the gun—you have listed on the inventory?— 
A. My inventory list number of the revolver is No. 70. 

Q. Were any bullets listed by you on that exhibit, sir?— 
A. There were, sir. 

Q. What can you tell us of your personal knowledge with 
respect to that, sir?—A. First, in my item No. 71, I list 3 38 
short U. S. C. Co. cartridges. In item No. 72 I list 1 Reming¬ 
ton U. M. C. 38 S. W. cartridge. Item No. 3 I list 1 W. R. A. 
Co. S. W. 38 cartridges. That makes 5, total, sir. 

Q. Do you have any fur jacket or coat listed on that in¬ 
ventory?—A. I have. 

Q. What is the number of that and what can you tell us 
about it?—-A. I have entered as item No. 75 on my inventory 
1 lady’s silver fox jacket, label removed. 

Q. Do you recall seeing Exhibit No. 32 at any time in con¬ 
nection with taking an inventory of the property?—A. Yes, 
sir. This appears to be the same coat, and I recall that Agent 
Small tagged and initialed this coat before we arrived in Wash¬ 
ington with these items. 

Q. Was there any topcoat listed on your inventory, 
711 sir?—A. I recall that there is one entered here. I will 

locate that item. 

Q. You say there is one on there?—A. There is. Item 
No. 46. 

Q. I show you these bullets which are in Exhibit 52 and I 
will ask you to check those as to make with the inventory 
which you just read from, sir.—A. I will. This one checks 
with item No. 73, marked 1 W. R. A. Co. This one is U. S. C. 
Co. This is U. S. C. Co. This one is U. S. C. Co. which cor¬ 
responds to item No. 71. This one is stamped Rem U. M. C., 
which corresponds to item No. 72, sir. 

Q. So that you have 3 of the U. S. C. Company’s on there?— 
A. That is right. 

Q. After this property was inventoried what if anything 
did you do with this document after it had been made up and 
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you checked it—referring to Exhibit 54.—A. You mean the 
entire inventory paper? 

Q. What did you do with this list after you had made it 
up?—A. I handed it to Agent Small, who was at that time 
in the room with the defendant. He then handed that inven¬ 
tory to the defendant, who read it over, page by page, and 
after having read it, he was asked by Agent Small if that was 
an accurate list of his items he had in his hotel room. He 
stated that it was and then signed his name to each of the 
pages. 

Q. W’hat was done with the property from that time on, if 
you know of your personal knowledge—all of this property 
that you had inventoried?—A. It was maintained by 
712 me and then was transported to Washington, D. C., to 
the F. B. I. field office in Washington, where it was 
handed over to Agent Robert Kurtzman. 

Q. Who brought it here, sir?—A. I did, sir. 

Q. When you got it here, just what if anything did you do 
with it, in connection with either keeping or turning it over to 
someone else?—A. I went over my list with Agent Kurtzman 
who checked it item by item with my inventory. After finding 
it accurate I handed all the items over to him. 

Q. Were you present when the 5 bullets you have examined 
and read the listings of were compared and examined and 
initialed?—A. I was. 

Q. Other than the initialing of those bullets, will you ex¬ 
amine those 5 bullets again and state whether or not they 
seem to be in the same general condition as when you first saw 
them?—A. They seem to be in the same condition. 

Q. Did you do anything to them at all, sir?—A. I did not. 

Q. Did Agent Small, other than initialing them, do any¬ 
thing to them?—A. No, sir. 

Q. Did anyone do anything to them so far as you know 
until they were turned over to Agent Kurtzman?—A. To my 
knowledge, no sir. ' 
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Mr. Fihelly. Your witness. 

713 Cross-examination by Mr. James K. Hughes: 

Q. Did you recover that gun from a drawer in the 
hotel room in St. Louis?—A. It had been laid out with the 
other items by Agent Small before I entered the hotel room. 

Q. Was the gun in a box at the time you first saw it?—A. It 
was; yes, sir. 

Mr. James K. Hughes. That is all. 

(The witness left the stand.) 

Thereupon William C. Seibert was called as a witness for 
and on behalf of the United States and, having been first duly 
sworn, was examined and testified as follows: 

Direct examination by Mr. Maher: 

Q. Will you state your name, please?—A. William C. 
Seibert. 

Q. What is your occupation?—A. Special Agent of the 
Federal Bureau of Investigation. 

Q. How long have you been such?—A. Since September 
1940. 

Q. Directing your attention to March 17 and 18 of this year, 
were you so engaged?—A. Yes, sir. 

Q. Did you have occasion to go to the Jefferson Hotel in 
connection with a certain investigation in the city of 

714 St. Louis?—A. I did, sir. 

Q. Were you present there when an arrest was made of the 
defendant Medley in this case?—A. Yes, sir. 

Q. Subsequent to that the defendant was taken to F.- B. I. 
headquarters in St. Louis, was he not?—A. Yes, sir. 

Q. Were you present there during an interview between 
Agent Small and the defendant?—A. I was, sir. 

Q. Will you state in substance what was said by the de¬ 
fendant to the agents with reference to the Nancy Boyer 
case?—A. Mr. Medley during the interview stated that he 
had been in Washington approximately 3 times since January 
1945. He stated that around the 1st of January 1945 he went 
to Arlington, Virginia, and on the main street there purchased 
•a revolver, an Iver Johnson revolver. He stated he purchased 
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this revolver at a pawnshop. He also stated that he had been: 
in Washington on or about the night of March 1st, 1945, and 
while on F Street he met a woman by the name of Ann Elling¬ 
ton—no, I believe I am mistaken on that—there was a woman 
by the name of McClure—the women that he met. He stated 
through that acquaintanceship he became acquainted with an¬ 
other woman by the name of Mrs. Morgan, and through her 
he became acquainted with a group of women and several men, 
as I recall, who engaged in playing poker and other social 
activities. He stated he played poker with them on several 
occasions and was present at a poker party on the evening 
of March 5, 1945, at the home of Mrs. Boyer, which is 
located as I recall in the Washington House here in 
715 Washington, D. C. He stated that the poker game that 
night lasted until approximately 6: 30 in the morning 
of March 6th, and that he departed, taking a woman by the- 
name of Ann Ellington down to the street to catch a taxicab- 
And he then returned to Mrs. Boyer’s apartment. He stated 
he told Mrs. Ellington that he was returning to Mrs. Boyer’s, 
apartment, because she had invited him to go to breakfast 
with her to some restaurant in downtown Washington, and 
that upon returning to the apartment he proceeded with Mrs- 
Boyer and got a cab and went to O’Donnell’s restaurant here 
in Washington first and upon arriving there they found that 
the restaurant was closed. Then they proceeded to Child’s 
restaurant on Pennsylvania between 14th and 15th Streets. 
He stated that after they had breakfast they walked from the 
entrance to Child’s restaurant to the front of the Willard 
Hotel, where they got a taxicab and returned to the Washing¬ 
ton House, which would be approximately 8:30 in the morn¬ 
ing. There Mrs. Boyer left the cab and he bid her good-by.. 
From there he proceeded to his hotel, which was the Annapolis 
Hotel here in Washington. 

Q. Will you state whether he left the Annapolis Hotel at 
any time?—A. Yes, sir; he stated he checked out of the 
Annapolis Hotel on the afternoon—he stated that upon his 
return to the Annapolis Hotel he took a shower, then went to 
bed, and checked out that afternoon, which would be March. 
6, 1945, and then caught a bus to Pittsburgh, Pennsylvania. 
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Q. Have you told us as much as you recall about the con¬ 
versation between Mr. Medley and the other agents 

716 with reference to the Nancy Boyer case?—A. I believe 
I have, sir. 

Q. Now, at any time during the—directing your attention 
back to the Jefferson Hotel, subsequent to the arrest, where 
if any place was the defendant taken?—A. After the arrest 
he was taken to a room across the hall from the room which he 
had rented. As I recall, he had occupied room 778 and he 
was taken across the hall to room 777. There he was searched 
thoroughly and then removed to room 779. 

Q. Now, in 779—or from 779 was he subsequently removed 
to any other room?—A. Yes, sir; from 779 he was taken to his 
own room, which was 778. 

Q. Did that adjoin room 779?—A. Yes. 

Q. While he was in his own room was anything exhibited 
to him?—A. Yes, sir. While he was in his own room, which 
w’as 778, a pistol was exhibited to him, as well as a silver fox 
fur coat, chubby. 

Q. I show you Government Exhibit 37 and ask you if that 
was the pistol that was exhibited to the defendant in room 
779.—A. It is the same make of pistol and the same caliber. 

Q. What if anything was said by the defendant with respect 
to the possession of that pistol?—A. He stated that it was his 
pistol. 

Q. I show you Government Exhibit No. 32 and ask you if 
that garment was exhibited to the defendant in room 777.— 
A. A fur coat. 

717 Q. Or 778, rather.—A. Yes, sir, a fur coat which I 
would say is silver fox. It was the chubby type. A 

coat of this type was exhibited to him; yes, sir. 

Q. What did he say, if anything, with respect to the coat?— 
A. He stated at that time it was his coat but he did not care 
to make any statement as to how he came into possession of it 
or what means he had taken to dispose of it. 

Q. Did the defendant have any money on his person at the 
time of his arrest?—A. Yes; he did. I don’t recall exactly 
the amount. 
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Q. I show you Government Exhibit No. 55 and ask you if 
you were present at the time that statement was signed by 
the defendant Joseph Medley.—A. Yes, sir; I was. 

Q. Did you witness that signature?—A. Yes, sir. 

Q. Were you present when each page of this statement was 
signed by the defendant?—A. I was, sir. 

Q. I show you Government Exhibit No. 54 and ask you if 
you were present when the defendant signed each page of that 
inventory.—A. Yes, sir; I was present, but I did not witness it. 

Q. Did the defendant read each of these pages before he 
signed them?—A. He did, sir. 

Q. And the same with respect to Government Exhibit No. 

55; was each of these pages read by the defendant be- 
718 fore he signed it?—A. Yes, sir. 

Q. I will show you Government Exhibit 53 and I 
ask you if you were present when the defendant signed that 
statement.—A. I don’t believe I was present when that was 
taken. 

Mr. Maher. You may examine. 

• # * • t 

722 PROCEEDINGS 

Mr. Fihelly. May we proceed, your Honor? 

The Court. Yes. 

Mr. Fihelly. I would like at this time just to check the 
record with respect to exhibits. As your Honor recalls, in the 

frontispiece of the record there is a list of exhibits, showing 
whether they are in or out. We find that there are some inac¬ 
curacies in regard to them. For instance, the pocketbook and 
others that have been offered and admitted are not shown as 
received. Others that we may have overlooked offering, we 
would like to offer them at this time just to have the record 
straight. 

The Court. All right. 

Mr. Fihelly. Photographs, Exhibits 3 to 9. The photo¬ 
graphs Exhibits 1 and 2 are shown as received in evidence. 
They have all been shown to the jury and commented on by 
witnesses. We offer Exhibits 3 to 9, inclusive, at this time. 
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Mr. James K. Hughes. We have made our objection to 1 
and 2. 

Mr. Fihelly. With respect to the leather pocketbook No. 
13, the record does not show that is in evidence. It has been 
shown to the jury, so we ask that the record show that par¬ 
ticular exhibit is in. 

The record is again inaccurate; it does not show that the ring, 
No. 19, is in. That has been shown to the jury and we ask 
that it be corrected. 

The cloth label which is Government 33, that may not 
have been offered. We offer it at this time, if your Honor 
please. 

723 The photograph No. 38 of the deceased—the record 
does not show that is in. I am quite sure it has been 
shown to the jury. We offer it and ask that the record show 
it is admitted. 

The hotel record of the Keystone Hotel that the young lady 
was cross-examined on, that was late one day after your Honor 
had instructed the jury. We probably didn’t offer that, but 
we offer it at this time and ask that the record show it is in. 

In the last volume there are one or two things. No. 43 is a 
sales slip from Kaufmann’s store. That is the only exhibit 
that I think was offered. I am quite sure that was offered and 
admitted. At any rate, to correct the record, we renew our 
offer and ask it be shown as admitted. 

The two fingernail files, 50 and 51, we offer and ask that the 
record show they are admitted. 

One other inaccuracy I have run into: the record does not 
show that the 5 bullets, No. 52, are in evidence. They were 
actually admitted and shown to the jury. We ask that the 
record be corrected in that respect. 

Mr. James K. Hughes. May we ask that the record show 
we object to the introduction in evidence of Government Ex¬ 
hibits 1 and 2 and Government Exhibit 33? 

(Documents and articles heretofore marked “Government 
Exhibits Nos. 3 to 9, inclusive, 19, 33,38,39,43,50,51, and 52” 
for identification, were received in evidence.) 

Thereupon Richard J. Felber was recalled as a witness for 
and on behalf of the United States and, having been previ- 
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ously duly sworn, was examined and testified further as 
follows: 

724 Cross-examination (resumed) by Mr. Denny 

Hughes: 

Q. Mr. Felber, you were asked by me yesterday whether or 
not you took certain statements and interviewed certain wit¬ 
nesses; is that correct?—A. Yes. . 

Q. I will ask you whether or not during the course of yoilr 
investigation in this case you interviewed a girl by the name 
of Patricia Sullivan, who lives at the Washington House.—A. 
I don’t recall that name; no, sir. 

Q. I will ask you whether you interviewed a man by the 
name of Stanley Gordon, whose address happens to be 1327 
Monroe Street, Northwest.—A. No, sir; I don’t recall that 
name. 

Q. Did you interview a party by the name of Mary Fant, 
1005 Fifteenth Street, Northeast?—A. No, sir; I don’t recall 
that name. . 

Q. Did you interview a party by the name of Charlote Bo¬ 
land, who lives at 3100 Connecticut Avenue, apartment 130?— 
A. I did not. 

Q. Did anyone take statements other than you that were 
reduced to writing of any witness or any person interviewed?— 
A. Yes, sir. 

Q. Who were the other officers that took those statements, 
if you know?—A. Sergeant Perry, Sergeant Huffman, Sergeant 
Baker, and Sergeant Caranfa. That is all I can recall. How¬ 
ever, their names would be on the statements, Mr. Hughes. 

Q. Were you present when any statements were taken 

725 other than the statements that you took?—A. If I did, 
my name would appear on there. 

Q. Do you recall being present when a statement was taken 
from Mary Fant, or when she was interviewed?—A. I don’t 
recall the name, Mr. Hughes. If I did, my name would appear 
on the statement. 

Q. Were you present when Charlotte Boland was ques¬ 
tioned?—A. No, sir; I was not. 

Q. Were you present when Lieutenant Boland was ques¬ 
tioned?—A. I was not. 

683980—46-16 
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laboratory, and certain other work that has to do with the 
comparison of small dimensions. 

Q. What if any training or experience have you had in the 
identification of firearms or in what is commonly known at least 
to laymen as ballistics?—A. I have made a study of this sub¬ 
ject for some years. I have visited manufacturing plants in 
the United States, have conferred with experts here, and 
abroad, the Surete in Paris, France, in Vienna at the Gross- 
berger laboratory, the Brussels, Belgium, laboratory, Munich, 
Germany, and Scotland Yard in England. 

Q. What if any education prior to your training with the 
Bureau of Standards have you had to fit you for this particular 
type of work or the work you are doing?—A. I am a graduate 
of the University of Indiana and the University of Chicago, 
majoring in physics and chemistry. 

Q. Have you qualified before as a witness in our District 
Court?—A. I have, sir. 

Q. On many or few occasions?—A. On several occasions. 

Q. What particular other cases, just mentioning a few of 
them, have you testified in as an expert, Doctor?—A. I have 
testified in the McFarland case. I testified in the Haupt¬ 
mann case in New Jersey. And I have testified in 
729 cases in New Orleans—the Garcia case. 

Q. Well, that is sufficient at this time, Doctor. I 
show you Government Exhibit 12 and Government Exhibit 35 
and ask you to examine or take out those particular bullets and 
examine them, sir, if you will. If you have a glass of any kind 
I am sure his Honor will not object to the use of that in your 
examination.—A. I have examined these on previous occa¬ 
sions. 

Q. Now, I show you 5 bullets which are in Government 52 
and ask you to look at these and make an examination of those 
particular bullets.—A. I have. 

Q. What if anything do you observe with respect to any 
mark or marks on those particular bullets, Doctor?—A. I 
notice that the shape of the projectile or the bullets in certain 
of these cartridges has been modified, has been scraped or filed, 
cut away;. The curve is not the normal ogive, the normal 
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curve for that type of ammunition. It is not pointed but it 
has been filed off to some extent. 

Q. What if anything can you tell us with respect to any mark 
or marks that are on the 2 bullets that came from the con¬ 
tainers?—A. These bullets, while they have been considerably 
distorted, they bear scratching marks and rough scraping marks 
of a file or some similar instrument, and are quite similar to the 
marks that appear on certain of these loaded cartridges. I am 
speaking now of Exhibits Government 12 and Government 35, 
in comparison with Government 52. 

Q. State whether or not one instrument would have 
730 made the marking on all the bullets you have before 
you.—A. Well, I believe it would be possible for one 
instrument to make the marks. 

Q. What particular instrument could have made the 
marks?—A. Well, a file seems to be the instrument. The teeth 
marks that appear on there seem to be similar to those that 
are made in filing metal. 

Q. When you speak of marks, Doctor, state whether or not 
you are speaking of rifling marks, the marks made at the fac¬ 
tory, or extraneous marks.—A. No; these are extra marks. 
They are not rifling marks, because rifling marks run only at 
a slight angle in a longitudinal direction and these marks in 
many instances are at a different angle, crossways and different 
slopes. 

Q. Can you tell us whether or not there is any hardening 
material put in with revolver bullets, Doctor?—A. There is. 
Lead itself is rather soft and there is usually antimony or bis¬ 
muth or some similar hardening element placed with the lead 
to make the projectile harder. 

Q. Particularly calling your attention to the 5 bullets which 
are before you, you stated that you noticed marks similar to 
those which could have been made by a file on the lead.—A. 
Yes, sir. 

Q. Do you notice any scraping or filing marks or instrument 
marks on the brass part of the cartridge?—A. Yes; on some 
of these there are markings down on the brass and that can be 
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shown with a lens and subject to better illumination than we 
have at this minute. 

731 Q. Of what component materials is brass made—A. 
Brass is composed of copper and zinc, they are the major 

constituents. 

Q. I show you two files, Exhibits 50 and 51, and ask you 
whether you have ever seen those before, Doctor.—A. May 
I use the lamp, please? 

Q. Yes.—A. (Examining under lamp) I have. 

Q. When did you first see these, Doctor?—A. On the 22d 
day of May. 

Q. Did you have those in your possession for some time after 
that date or on and after that date?—A. Yes, sir; I did. 

Q. What if anything did you personally do with them after 
you received them, Doctor?—A. I took them and gave them 
to my associate at the National Bureau of Standards and asked 

that he make an examination- 

Mr. James K. Hughes. I object to that. 

By Mr. Fihelly: 

Q. Never mind the conversation. You asked him to do 
something in connection with those articles?—A. That is right. 

Q. Prior to that time state whether or not you had made any 
examination of the two files.—A. I had. I examined them 
under a lens. 

Q. WTiat if anything did you observe with respect to either 
or both of them?—One appeared to have metallic particles 
in the file teeth. 

732 Q. Was that examination made before you had this 
conversation with Mr. Mullin?—A. Oh, yes. 

Q. In connection with the marks which appear on the bul¬ 
lets which are before you, can you by means of a lamp or 
glass set up an arrangement there so that the jurors can look 
at all those bullets and see those marks on them?—A. I think 
I can. 

Q. Would it take you a brief time or a long time to do that?— 
A. Probably 5 minutes or less. 

Mr. Fihelly. I ask his Honor's permission for that, sir. 

The Witness. May I explain how it will be necessary to- 
look at these? 
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Mr. James K. Hughes. I think we had better approach the 
bench, your Honor. 

(Counsel for both sides approached the bench and conferred 
with the Court, in a low tone of voice, as follows:) 

Mr. James K. Hughes. I would suggest to the Court that 
counsel first be given an opportunity to look into the lens. 

Mr. Fihelly. I was going to suggest to show it to his Honor 
first. 

Mr. James K. Hughes. That will be all right with me. 

The Court. I don’t think it is necessary for me to do it. 

Mr. Fihelly. Then we have no objection to your looking in 
first. 

Mr. James K. Hughes. While they are looking I don’t think 
the witness should be permitted to carry on a conversa- 
733 tion of what they are supposed to see. He says, “I want 
to explain where the jury should look.” 

Mr. Fihelly. I think he has a right to say which way they 
should look. I know I don’t know how to look into one of those 
glasses. 

The Court. He is supposed to be making a demonstration 
and Jj presume the only way he can make it is to tell the jury 
how to look. 

Mr. Fihelly. In other words, he will do it himself first and 
explain how he does it. 

Mr. James K. Hughes. Well, of course, we object to the 
whole demonstration. 

The Court. Well, that is another proposition. It is soipe- 
what difficult—it is somewhat dramatic, don’t you know, and 
it is a question of whether that is not a dangerous thing to do. 
You had better let me look first. 

Mr. Fihelly. Certainly, your Honor. 

The Court. To see whether there is anything wrong about 
it. I will come down there. 

(Counsel returned to the trial table and the Court stepped 
down to the reporter’s table to look through the microscope.) 

Mr. Fihelly. Doctor, will you step down here and show his 
Honor how you look through there? 

The Witness. Yes. 
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The Coubt. Is that all I have to do, just look through there? 

The Witness. Yes. You will see the bullet. You may have 
to move your head right or left. 

734 The Court. I can see it all right. All right, gentle¬ 
men, proceed. 

(The Court returned to the bench.) 

By Mr. Fihelly: 

Q. Would you proceed, Doctor, and show how you yourself 
look through and observe what you say you do observe under 

the light?—A. It is necessary- 

• Q. Can you- 

Mr. James K. Hughes. Just a minute. There is an objec¬ 
tion before the Court. Has your Honor ruled on it? 

The Court. The Court doesn’t know any reason why this 
jury should not look into this glass. The Court overrules the 
objection. 

Mr. James K. Hughes. Exception, your Honor. 

The Witness. It may be necessary to change the height of 
the head and body, due to the corrections necessary for dif¬ 
ferent eyes, and it may be necessary to move right or left. 

The Court. All right. 

The Witness. It is possible that some may find it advan¬ 
tageous to use the ordinary reading glass to view these. This 
is another bit of material set up and again it will be necessary 
to move around rather than attempt to move the instrument. 

Mr. Fihelly. Might the jurors in line look at this, your 
Honor? 

The Court. Yes. 

Mr. Fihelly. So that you want them to look both here and 
in here; is that right, Doctor? 

735 The Witness. That is right. There are patterns in 
each. 

(The jurors stepped down from the jury box and looked 
through the microscope at the bullets.) 

The Court. I will state to the jurors there is no hurry. Just 
take your time and see what you can see before you move along. 
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If there is anything you don’t understand about those bullets, 
you can ask the Doctor about it. 

(A juror asked a question out of the hearing of the reporter.) 

The Witness. The marks at the base of the bullet, the wide 
grooves, are put in there by the rifling of the gun. The marks 
that are to be seen are up near the edge where the bullet is tre¬ 
mendously distorted. Be sure to move the head right and left 
and backward and forward. 

(The jurors returned to the jury box, after making the ex¬ 
amination.) 

The Court. Ladies and gentlemen, of course you under¬ 
stand, I am sure, that in every exhibition there is a dramatic 
angle which you must disregard. What X mean by that is this: 
the Doctor’s explanation may or may not be satisfactory to 
you, or some of you, and what the doctor thinks is there for 
you to see, you may or may not see. But it is your own senses 
that are to govern you and not what the Doctor has said. As 
long as you have looked you have to be governed only by your 
own sense of sight, not by what somebody tells you is there. 

The defendant may be excused. 

(The defendant was taken from the courtroom by the deputy 
marshals for a short interval.) 

Mr. Fihelly. I wonder if counsel might look at this 
736 while we are waiting, your Honor? 

The Court. Yes. 

(The defendant was returned to the counsel table.) 

The Court. Proceed, Mr. Fihelly. 

By Mr. Fihelly: 

Q. Doctor, will you explain the difference, if there is a dif¬ 
ference, between—I will withdraw that question. You have 
used the expression rifling marks. What are riflling marks, so 
that all the jurors may know?—A. Guns as they are manufac¬ 
tured are bored to a diameter approximately the depth of the 
bullet to be fired through it. Then grooves are cut in the bar¬ 
rel in spiral form. That causes the bullet to twist or rotate in 
its flight and a rotating object is much more stable than one 
that is not rotating. For example, a spinning top can be 
pushed over and it will right itself and come back into its spin- 
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ning position. So a projectile in its flight, if it is spinning as it 
goes, it is more accurate. Now, those rifling marks or those 
lands, they are called, leave a ribbon of material that has not 
been removed. There may be five or six or seven of them 
around the barrel. Those ribbons are left in there so that they 
will bite into the bullet and give it that twist as it goes out, and 
they place longitudinal lines on the bullet if they are not abso¬ 
lutely accurately made. If they are polished and very bright, 
they may not place very many lines on a bullet, but whatever 
they do will be approximately parallel with the direction of 
flight. 

Q. State whether or not those rifling marks are regular or 
irregular, as placed on a bullet.—A. They are very regular. 
Cut to thousandths of an inch. 

737 Q. What if any differential did you see between the 
marks on these bullets, other than the rifling marks?— 
A. I saw no difference except that the curvature of the bullets 
has been modified. They are no longer what I would regard 
as standard curvature for that ammunition. 

Q. What if any marks are there on there which could have 
been made by this instrument that you said might have been a 
file? Would that differ from rifling marks as to regularity?— 
A. Oh, the rifling marks run lengthwise and these other marks 
run crosswise and at a steep angle. 

Q. So they are in opposite directions?—A. They are in op¬ 
posite directions. 

Q. What if anything can you tell us with respect to the regu¬ 
larity of these extraneous marks that are not rifling marks?— 
A. Well, they are not regular at all. You see a bunch of them 
here, you turn over and then see another bunch, then see an¬ 
other bunch at other places. It is more or less hit or miss. 

Q. With respect to the files, Doctor, Exhibits 50 and 51, 
when did you again see those after you gave them to Mr. Mul- 
lin?—A. Those I received—well, Mr. Mullin and I brought 
them on the 25th back to the United States Attorney’s office 
and gave them to the property clerk. 
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Q. Just one further question on identification and I am 
done- 

Mr. James K. Hughes. The 25th of which month? 

738 By Mr. Fihelly: 

Q. What month was that, Doctor?—A. The 25th of 

May. 

Q. One further question, Doctor. With respect to the 
cleaning of a revolver, what if any instrument can make a 
differential in the cleaning of a revolver with respect to any 
individual marks that were in the revolver prior to the clean¬ 
ing?—A. The cleaning of a revolver, of course, changes it, for. 
it removes material from the barrel. If it is fouling material 
it cuts it out and leaves it better. If there is the least bit of 
grit or emery or any kind of powder or glass in the cleaner 
that goes through the swab or the rag or whatever is put 
through, that would put extra scratches into the barrel. Salt 
water would cause a barrel to change and any rust or any 
.deteriorating material would change the characteristics of 
these lands and grooves. 

Q. What if any effect would the use of acids have in the 
cleaning?—A. Oh, any acid would attack iron—would change 
those—round them off. bite holes in them. 

Q. With respect to the articles which are before you, the 
bullets and the files, the files have been at the Bureau of 
Standards; is that right?—A. Right, sir. 

Q. Have any of these other articles been at the Bureau of 
Standards?—A. They have not. 

Mr. Fihelly. That is all. 

Mr. James K. Hughes. May we approach the bench, your 
Honor? 

739 (Counsel for both sides approached the bench and 
conferred with the Court, in a low tone of voice, as 

follows:) 

Mr. James K. Hughes. This is new testimony to me, your 
Honor. I would like a recess for about 10 or 15 minutes for the 
purpose of framing my cross-examination. 

The Court. Will 15 minutes be enough for you? 


i 
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Mr. James K. Hughes. I think so. 

(Counsel returned to the trial table and a brief informal 
recess was taken, at the conclusion of which the proceedings 
were resumed as follows:) 

740 The Court. Proceed, gentlemen. 

Mr. Fihelly. We are waiting for Mr. Denny 

Hughes. 

(Later, Mr. Denny Hughes appeared.) 

Mr. Fihelly. I just have one question I want to ask after 
reviewing my notes. 

By Mr. Fihelly: 

Q. Doctor, can you tell us the calibre of each of the fatal 
bullets, that is Government Exhibits 12 and 35, that you have 
examined?—A. I made no measurements of those, so I could 
not be sure. 

Mr. Fihelly. Your witness. 

Cross-examination by Mr. James K. Hughes: 

Q. Dr. Souder, do you know Captain Fowler of the Metro¬ 
politan Police Department?—A. I am well acquainted with 
Captain—Inspector Fowler. 

Q. And he is a ballistics expert?—A. Beg pardon? 

Q. Is he a ballistics expert?—A. Inspector Fowler is an 
excellent ballistics expert. 

Q. At the present time he is an inspector in the Metropoli¬ 
tan Police Department, is that right?—A. He is, in charge 
of the training school. 

Mr. James K. Hughes. That is all. 

Mr. Fihelly. That is all. 

The Witness. May I put these back in the box? 

Mr. Fihelly. I would appreciate it if you would put them 
back where you got them, Doctor. 

741 (Witness replaces exhibits in containers.) 

Mr. Denny Hughes. You are going to leave them 

here? 

Mr. Fihelly. Yes; I just want to get the instruments the 
way they were when we started. 
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Mr. Fihelly. Call Mr. Williams. 

Thereupon Marion E. Williams was called as a witness for 
and on behalf of the United States and, having been first duly 
sworn, was examined and testified as follows: 

Direct examination by Mr. Fihelly: 

Q. Will you state your full name for the record, Mr. 
Williams?—A. Marion E. Williams. 

Q. What is your occupation, sir?—A. I am a special agent 
of the Federal Bureau of Investigation. 

Q. How long have you been with the F. B. I.?—A. About 
six and a half years. 

Q. And what particular work do you do in that organization, 
sir?—A. I am assigned to the laboratory to conduct examina¬ 
tions of firearms evidence. 

Q. How long have you been doing that particular work, 
sir?—A. Approximately four years. 

Q. What particular training and experience have you had 
for that work and in that work?—A. I have a Bachelor 
742 of Science in chemistry from Central Missouri State 
Teachers College. I have studied under examiners in 
the laboratory, conducted experiments on my own, and worked 
in arms plants, assembled guns, studied the manufacture of 
ammunition, and examined numerous cases in which I pre¬ 
sented the results of examinations in courts of general juris¬ 
diction. 

Q. I show you Government 12 and Government 35, and ask 
you to look at each of those, if you will, sir?—A. (Witness ex¬ 
amines exhibits.) 

Q. Have you seen those two exhibits before, sir?—A. I have. 

Q. When and where did you first see them?—A. I saw 
those in the laboratory of the Federal Bureau of Investigation 
about the middle of March. 

Q. And who, if anyone, had them at that time?—A. Agent 
Kurtzman handed those exhibits to me. 

Q. How long did you keep them, and what did you do with 
them, sir?—A. They were in the laboratory approximately a 
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week, I think, and during that time I conducted examinations 
on them. 

Q. I show you Government 52, and ask you to look at the 
five bullets which are in that particular exhibit, and ask you 
after examining them to state whether or not you have seen 
those before, or any of them?—A. (Witness examines Ex¬ 
hibit.) I have previously examined Exhibit No. 52. 

Q. By that do you mean some or all of the bullets in that 
exhibit?—A. All of the bullets. 

743 Q. What, if anything unusual, do you notice with re¬ 
spect to any of the bullets, any of the five bullets in 
that exhibit?—A. Of the five cartridges that make up Exhibit 
52, three of those cartridges are known as 38 Short Colt. Two 
of them are known as 38 Special, or 38 Smith and Wesson cali¬ 
bre. Of the 38 short Colt, the noses of those bullets have been 
filed, or at least some of the material has been removed. There 
are some markings on the cartridge cases in each case. 

Q. Now, with respect to those five bullets, let me ask you 
first with respect to this exhibit—I withdraw the question I 
started to ask. I show you Government 37, and ask you if you 
have seen that before, sir?—A. (Witness examines same.) I 
have. 

Q. When and where did you first see that gun—revolver?— 
A. During the same period in the F. B. I. laboratory. 

Mr. Fihelly. For the record, I think, your Honor, I have 
mentioned Government Exhibit 32 as containing the five car¬ 
tridges of this Government Exhibit 52. 

By Mr. Fihelly: 

Q. With respect to the bullets in Government 52, which 
contains the five cartridges, those particular bullets which you 
state have been filed, the short bullets, will they go in the par¬ 
ticular revolver you have in your hand without filing?—A. Not 
this particular manufacture. These particular specimens are 
Winchester, or these particular ones are manufactured by the 
United States Cartridge Company, and they will not fit in the 
chamber of the gun unless a portion of the lead bullet has been 
removed. 
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Q. How about the other two bullets you say have not 

744 been filed, will those chamber or go into that particular 
revolver without filing?—A. Yes, they will. 

Q. Can you demonstrate that to the members of the jury?— 
A. May I remove the cylinder? 

Mr. Fihelly. Do you have any objection to the witness 
removing the cylinder? 

Mr. James K. Hughes. We have no objection. 

(Witness removes cylinder from revolver.) 

Mr. Fihelly. May the witness be permitted to step down 
on this demonstration, your Honor? 

The Court. Yes. 

By Mr. Fihelly: 

Q. And if you step down, make sure all of the jurors see 
what you demonstrate, and that you keep your voice up so the 
reporter can hear what you say. 

Mr. James K. Hughes. We make the same objection, if your 
Honor please, as we made to the other testimony 

A. (Witness demonstrating to jury.) This particular gun is 
chambered for the cartridge known as 38 S. & W. That means 
that the 38 S. & W. ammunition is designed—this gun is de¬ 
signed to fire that type of ammunition. Those cartridges of 
the 38 S. & W. type can be placed in the gun in a condition in 
which it can be fired without any alteration whatsoever. 

Now the 38 short bullet cartridge is of a different type, and 
those manufactured by Winchester and those manufactured by 
the United States Cartridge Company will not fit in the gun, 
because of a little shoulder that appears down inside of the 
chamber. They will not fit in the gun unless the bullet 

745 material has been removed. That in this case was re¬ 
moved by filing, or by some action along the edge of the 

bullet in order to make this particular bullet fit into the cham¬ 
ber of the gun. 

Now these particular ones in evidence have been filed— 
the three United States Cartridge Company cartridges have 
been filed in such a way that they do chamber in this particular 
gun. 
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By Mr. Fihelly: 

Q. Do you have with you, Mr. Williams, a short bullet 
which has not been filed?—A. Yes, sir. 

Q. That you could use in your demonstration?—A. Yes, sir. 

Q. Will you use it, sir?—A. I have here a short cartridge 
known as 38 short, manufactured by the Winchester Arms 
Company, the nose of which has not been filed in any way. 
This cartridge- 

Q. Will you move along, so all of the jurors can see that?— 
A. Will not seat itself completely in the chamber of the gun. 
[Shows to jury.] Does not go completely in. 

Q. Now why, again, is it that it does not go completely down, 
Mr. Williams?—A. Due to the fact that inside- 

Mr. James K. Hughes. I object to the repetition. 

The Court. What was the question? 

(The pending question, as above recorded, was read by the 
reporter.) 

‘ Mr. James K. Hughes. That is repetition. He has told us 
why it does not go down. 

The Court. The Court overrules the objection. Proceed. 

By Mr. Fihelly: 

746 Q. Will you answer the question, Mr. Williams?— 
A. In the chamber, in the cylinder of this gun the cart¬ 
ridge is shaped in such a way there is a little shoulder down 
on the inside of the gun. The lead of the nose of the bullet 
is too full to pass over that little shoulder in the chamber of 
the cylinder unless a portion of it has been removed. [Witness 
demonstrating to the jury.] 

Q. Now, Mr. Williams, if the bullet is removed—have the 
members of the jury seen that ridge you refer to in there?— 
A. Yes, sir. 

Mr. Fihelly. I ask that the cylinder be passed among the 
jurors, so they may examine the ridge, if your Honor please. 

The Court. All right, sir. 

(The examination was made individually by the jurors.) 
By Mr. Fihelly: 

Q. Now will you, Mr. Williams, put in there a 38 short car¬ 
tridge that has not been filed, in the chamber, and one that 
has been filed, and show the jury the difference, if there is a 
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difference?—A. (Witness demonstrating to the jury.) I have 
here a cartridge of the 38 short type which has the nose filed. 
It is of the same type of ammunition as the previous specimen 
demonstrated, except that the nose has been filed. When they 
are placed in the cylinder, the one fits down snugly on the face 
of the cylinder; the other is sticking up to such an extent 
that it will not allow the gun to be fired in that condition. 

‘ Q. Do you need any of the other bullets, or is there any 
demonstration along the general line you can give from 

747 the other bullets you have with you?—A. I have an 
S. & W. bullet, the one that is chambered for this par¬ 
ticular gun, to show that it fits in the chamber properly. There 
is a difference in diameter of each cartridge case. In other 
words, this gun, being chambered for the 38 S. & W., the cart¬ 
ridge fits rather snugly in the chamber of the gun, whereas 
the 38 short is designed to be fired in a different gun altogether. 
It isn’t adopted to this gun at all, therefore the cartridge is 
loose in the chamber, in that fashion [indicating], so that the 
38 S. & W. does fit properly. The 38 short must be filed in 
order to fit into the chamber of the gun. 

Q. State whether or not after filing the short that it can 
be fired in the particular gun you have before you?—A. Yes, 
it can. 

Mr. Fihelly. That is all, sir, unless you have something 
of your own- 

By Mr. Fihelly: 

Q. With respect to all of the bullets, and by those I mean 
the five which are in Government 52, and the two that are in 
the container—for the record we will get the numbers right— 
12 and 35—state whether or not you found marks of some in¬ 
strument on all of those bullets?—A. I found marks on- 

Q. What numbers did you find marks on? I should prob¬ 
ably ask you that, sir.—A. I found marks on a portion of the 
surface of Exhibits 35 and 12, which appear to me to have 
been caused by a file or some instrument of that kind. On 
three of the cartridge cases, on all three of the cartridges 

748 the nose of the bullets, I found marks on those—those 
are in Exhibit 52—the same general type of marks— 

the same general physical appearance. 

683980—16-17 
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Q. On all of the marks on those five bullets, the three that 
have not been filed, and the two that had been filed, state 
whether or not they could have been made by the same in¬ 
strument?—A. They could have been made by the same in¬ 
strument. 

Q. What instrument could have made the marks on those 
three unfiled bullets, and the two filed bullets?—A. It could 
have been a file. 

Q. Can you describe what, if any, differentiation there was 
between rifling marks that might have been on the bullets, 
and these other marks that you say might have been made by 
a file or some other instrument?—A. I don’t completely un¬ 
derstand the question. 

Q. Well, was there any difference between these marks you 
say might have been file marks, and rifling marks which appear 
on any of the bullets?—A. On the Government Exhibit 35 
and No. 12 there are marks on those two bullets which are 
caused by the lines and grooves in the barrel of the gun. Now 
lines and grooves are placed in the barrel of the gun. They 
are commonly spoken of as rifling. It is the twist or that cir¬ 
cular little ridge we see as we look down the barrel of the gun. 
Those marks are embedded in the lead of the bullet, and on 
these two exhibits, 12 and 35, those line and groove marks are 
present, in addition to the marks caused by this instrument. 

Q. Well, now, what, if any, differentiation is there be¬ 
tween those two types of marks? In other words, are 
749 they both regular, or is one regular and the other ir-' 
regular, or what can you tell us in that general con¬ 
nection?—A. Each time a bullet is fired from a gun, it will 
have the marks placed on that bullet, caused by that particular 
gun, and in each case they will have the same, that is, these 
general line and groove marks. Now the markings caused by 
the file are not necessarily regular. They are scratch marks 
across the nose of the bullet specimen. 

Q. I see. Did you make any examination to determine the 
calibre of the bullets, Government 12 and 35?—A. Those ex¬ 
hibits are 38 calibre, appear to be 38 short Colt bullets. 

Q. Now, with respect to those same bullets, Mr. Williams, 
12 and 35, can you state whether or not they were fired through 
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the same revolver?—A. It was possible to show under the 
microscope that Exhibits 12 and 35 had been fired in the same 
gun. 

Q. When you first examined Government 37, can you state 
whether or not it had been cleaned before last fired, if it had 
been fired before? 

Mr. James K. Hughes. I object to that until the proper 
foundation is laid. 

The Court. I was listening carefully. I do not believe the 
question is objectionable, if it is clear, but I am not sure I 
understand it. 

Mr. Fihelly. I will be glad to reframe it, your Honor. 

The Court. Yes. Do that. 

By Mr. Fihelly: 

Q. What, if anything, can you tell us with respect to 
750 the condition of this gun when you found it, as to 
whether it had been recently fired, or not?—A. As I 
received the weapon, it was in a clean condition, and had not 
been fired since it had been last cleaned. 

Q. What, if any effect would certain materials used in clean¬ 
ing a gun after it had been fired have on any future exam¬ 
ination by a ballastics expert, on the gun?—A. There are cer¬ 
tain types of materials that would alter the characteristics of 
the barrel of the gun. 

, Q. What are those materials, sir?—A. Any abrasive, wire 
brush, anything of that type might change the interior of the 
barrel of the gun in such a way that identification of a par¬ 
ticular gun with an evidence bullet would be impossible. 

Q. What are those materials, or some of them?—A. Sand, 
gravel, grit of any kind, or a wire, steel brush—things of that 
kind. 

Q. What if any effect would acid have on it?—A. That 
would remove these marks also. 

Q. After you received Government 37, state what if any¬ 
thing you did further in connection with making an examina¬ 
tion of it, or any test you individually made on it?—A. I fired 
test specimens from that gun and compared those test speci- 
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mens with the bullets which were submitted to me for examina¬ 
tion—Exhibits 12 and 35. 

Q. Now with respect, Mr. Williams, to the bullets, 35 and 
12, could you state whether or not those bullets were fired 
through Government 37?—A. I could not. 

751 Q. Might they have been fired through this particular 
exhibit? 

Mr. James K. Hughes. Just a minute. I object to that. 

The Court. The objection is overruled. 

Mr. James K. Hughes. Exception. 

Mr. Fihelly. Will you answer the question, sir? 

The Witness. May I have the question? 

(The pending question, as above recorded, was read by the 
reporter.) 

A. The line and groove impressions in the barrel of this gun 
are the same type as appears on these evidence bullets, and the 
bullets could have been fired from this gun. 

Mr. Fihelly. Your witness. 

Cross-examination by Mr. James K. Hughes: 

Q. But you can’t say under oath that they were?—A. No, 
sir. 

Mr. James K. Hughes. That is all. 

Mr. Fihelly. That is all. Will you step down? 

(Witness excused.) 

Mr. Fihelly. Call Mr. Mullin. 

Thereupon Harold Reed Mullin was called as a witness 
for and on behalf of the United States and, having been first 
duly sworn, was examined and testified as follows: 

Direct examination by Mr. Fihelly: 

Q. Will you state your full name for the record, Mr. 

752 Mullin?—A. Harold Reed Mullin. 

Q. And what is your occupation, sir?—A. I am a 
spectroscopist at the Bureau of Standards. 

Q. How long have you been with the Bureau of Standards, 
Mr. Mullin?—A. Seven years. 

Q. What, if any, preliminary training and practical training 
have you had in your work? 
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The Court. Do you not think the first thing is to find out 
what he means by that word? 

Mr. Fihelly. Yes, sir. 

By Mr. Fihelly: 

Q. Can you explain the meaning of the word used to cover 
your trade or profession, Mr. Mullin?—A. Well, before I do 
that, I would like to make a few preliminary explanations. 
Spectroscopy is the science—a science, that hasn’t come greatly 
into the fore as yet. It is a very accurate method of analyzing 
very small amounts of materials. If a metal, element, mineral 
or any chemical compound is burned in a flame or an electric 
arc, it imparts to that flame a characteristic color. This color is 
characteristic of the material used. 

Everybody is familiar with the yellow sodium flame that 
you see when you sprinkle or spill some salt in a gas flame. 
If a pot boils over, it gives a yellow flame, that comes from the 
sodium in the salt. 

You may have seen or noticed a bluish green color to an arc 
when you pull an electric plug out of a wall socket. As 
753 the electric current is broken, the arc flashes across 
between the copper electrodes, and the copper is burned 
to a small extent. 

Now this color that we see is not a simple color that you are 
familiar with in your everyday life, but is really a complex color, 
made up of several individual colors that are blended together 
to give you that particular color that you see. 

Now, if a beam of light or small particle of a color is permitted 
to pass through a prism, which is nothing but a triangular¬ 
shaped piece of optical glass, or through a grating, which is a 
piece of glass that is ruled with many thousands of lines to the 
inch, called a grating, this beam of light will be bent. 

Now the amount of bending of a beam of light is dependent 
upon the colors that go to make up this ray. And some colors 
will bend more than others. So that when you look at the other 
side of the beam coming out, instead of seeing a spot of light, 
of the color which you had originally, you see a band. The 
light is spread out into a band, and the band is red on one end 
and blue on the other. 
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A very common example of that is the rainbow. That is the 
spectrum of the sunlight as it passes through the rain drop 
and is bent and passes into the band. However, if you look 
at that band very closely and spread it out quite some distance, 
you will see, instead of being continuous changes of colors, it is 
made up of separate, individual lines. Each of these lines 
has its own color, depending upon its position. 

Now these lines are very definite in their position relative 
to one another. They are—well, some of them may be 
754 strong; some of them may be weak; and they are very 
characteristic and very definite of the material that was 

used. 

Now every element has a known spectrum, that is, these 
individual lines. That spectrum has been measured. Its po¬ 
sition and all the lines are well known, the sensitivity or the 
strength, how strong the lines are, is all accurately known and 
is readily available. 

By the Court: 

Q. Is it your testimony that this is a recognized science? 
Your preliminary statement indicated that the science was 
more or less in a condition of development.—A. No, sir; it is 
a recognized science. It is not readily known to the public, 
I mean. 

The Court. The question is whether it is recognized, the 
same as a subject of medicine. 

Mr. Fihelly. Yes; I understand, your Honor. The witness 
says it is. 

The Witness. It is. 

By Mr. Fihelly: 

Q. How long has it been used at the Bureau of Standards?— 
A. Oh, since before the last war—thirty, forty years. 

Q. Of tests so made, what, if anything, can you tell us with 
respect to the accuracy of tests so made?—A. It is a very ac¬ 
curate and a very sensitive method. 

Q. By these tests, state whether or not you can tell the 
component parts of any material?—A. You can. You can tell 
the individual component parts of any single material, and 
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you can get a rough estimation of the amount of material that 
is there. 

755 Mr. James K. Hughes. If your Honor please, I re¬ 
spectfully suggest to the Court that the question which 

is to be decided preliminarily is whether or not this is a science. 

The Court. Whether or not this is a science which would be 
accepted in a court of law as expert testimony, or expert evi¬ 
dence. That is true. That is what I am trying to find out. 

By Mr. Fihelly: 

Q. Can you give us some idea of how long you have been 
making these tests, Mr. Mullin, at the Bureau of Standards?— 
A. I have been making them for seven years. 

Q. Do you consider those tests to be accurate and scien¬ 
tific?—A. Yes, sir. I do. 

Q. Are they universally used by men like you—state 
whether or not they are at the Bureau of Standards?—A. Yes, 
they are. They are used in industry and throughout all serv¬ 
ices, wherever any materials are to be examined. 

Q. Without going into any detail, state whether or not they 
are used on secret war weapons at the Bureau of Standards, and 
work in connection therewith?—A. They are. 

Mr. Fihelly. I submit that that meets the qualifications, 
if your Honor please. 

Mr. James K. Hughes. Definitely not, if your Honor please, 
There is no evidence or testimony before your Honor, other 
than that this witness says in his opinion it is an exact science. 
That is not the governing factor as to whether or not it is ad¬ 
missible in a court of law. It is whether or not your 
Honor rules that it is an exact science which would 

756 justify an expert expressing an opinion in your Court 
during the course of a criminal trial. 

The Court. Well, I think the witness’ testimony is that it is 
a science. Now I think the value of his testimony is that it is 
exact. Science does not have to be exact to be admissible in a 
court of law. Science is not exact. We all know medicine is 
not exact. 

Mr. Fihelly. Even law itself, your Honor. 
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The Court. Sir? 

Mr. Fihelly. Even law itself. 

The Court. Well, you are getting on delicate ground. But 
the witness has testified that the method which he describes is 
now used throughout industry, and successfully used for the 
purpose of determining what elements are involved. Is that 
correct, sir? 

The Witness. That is. 

The Court. Now the Court thinks that on that basis the tes¬ 
timony is admissible. Proceed, Mr. Fihelly. 

Mr. James K. Hughes. Exception, your Honor. 

By Mr. Fihelly: 

Q. Prior to working at the Bureau of Standards, had you 
worked in any other branch of the Government, Mr. Mullin?— 
A. Yes; I had been employed at the Federal Bureau of In¬ 
vestigation. 

Q. How long were you with the F. B. I.?—A. Three years. 

Q. State whether or not that was laboratory work?—A. 
Part of the time it was, and the rest of the time it was on finger¬ 
print identification. 

757 Q. Now, I show you Government 50 and Government 
51, and ask you whether or not you have seen those 
before, sir?—A. (Witness examines exhibits.) Yes, sir. I 
have. 

Q. When and where did you first see those, Mr. Mullin?— 
A. Dr. Souder gave them to me on Tuesday, May 22nd. 

Q. When did they leave your possession—because obviously 
they have since then?—A. On Friday of the same week—May 
25 th. 

Q. And to whom did you give them, and where?—A. I gave 
them to the Property Clerk, in your office. 

Q. Now, with respect to those particular exhibits there, Gov¬ 
ernment 50 and 51, for accuracy in the record, what did you do 
with them after you received them, Mr. Mullin?—A. On No. 
50—Exhibit No. 50, I examined some of the embedded mate¬ 
rial that was in the teeth of the file. On No. 51 there didn’t 
appear to be any loose embedded material, that is, it couldn’t 
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be scraped out readily, and no examination was further con¬ 
ducted on that sample. 

Q. Now, with respect to 50, can you tell us how much of this 
foreign material you took from that exhibit, or whether you 
took all that you could find, sir?—A. I took approximately 
half. 

Q. Did you need all that you took to make the experiment, 
as it turned out?—A. No, I didn’t. 

Q. What, if anything, did you do with the remainder of the 
material that was taken from that exhibit?—A. It is still in 
my possession. 

758 Q. Do you have that with you, sir?—A. I do, sir. 
[witness hands same to counsel.] 

Mr. Fihelly. We ask you that this be marked by the next 
exhibit number. 

(Material produced by the witness was marked “Govern¬ 
ment Exhibit No. 56” for identification.) 

Mr. Fihelly. We offer this in evidence. 

Mr. James K. Hughes. There is no way we can inspect it, 
your Honor, without opening it. Apparently it is wrapped 
in paper. 

The Court. I do not know what it is. 

Mr. Fihelly. I have no objection to your opening it. 

(The package was opened.) 

Mr. James K. Hughes. We make the same objection, your 
Honor, to this being introduced, as we do to all of this testi¬ 
mony. 

The Court. That the science is not established so as to be 
admissible in a court of law? 

Mr. James K. Hughes. That is right. 

The Court. Overruled. 

Mr. Fihelly. May it be shown to the jury, if your Honor 
please? 

The Court. Yes. 

(Material heretofore marked “Government Exhibit No. 56” 
for identification was thereupon received in evidence.) 

(Government Exhibit No. 56 was shown to the jury.) 
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The Court. Of course the Court does not know the pur¬ 
pose. The purpose may not be legitimate. I do not know 
what you are showing. 

759 Mr. Fihelly. I thought the witness stated that. 

By Mr. Fihelly: 

Q. What is in that?—A. Inside of the paper there is a part 
of the material that was embedded in this file. 

Mr. Fihelly. That is what I understood him to say—the 
file. 

The Court. In the file? 

The Witness. Yes. 

Mr. Fihelly.. He did not need all he took off for the ex¬ 
periment. 

The Court. Yes. I did not catch it. 

Mr. Fihelly. May I proceed? 

The Court. Yes. 

By Mr. Fihelly: 

Q. What is antimony, Mr. Mullin?—A. Antimony is one 
of the elements that are known to science. 

Q. And for what purpose is it used in connection with other 
metals or materials?—A. It is frequently used as an identify¬ 
ing agent. It has a brittlelike quality. 

Q. What, if anything, can you tell us with respect to lead, 
as to whether it is hard or soft as a material?—A. Lead is a 
very soft metal. 

Q. From your experience, for what purpose is antimony 
.ever used in connection with lead?—A. Antimony would be 
used with lead to harden it, to cut down the amount of 
malleability or softness of lead. 

760 Q. Of what metals or materials is brass composed— 
the metal brass?—A. The major materials or elements 

in brass are copper and zinc. 

Q. Now, did you make an examination, Mr. Mullin, to de¬ 
termine what if any metals were in No. 50—Goxemment Ex¬ 
hibit No. 50, or 51?—A. I examined the material in Exhibit 
No. 50, and found it to be mainly lead, containing appreciable 
amounts of antimony, copper and zinc. 
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Q. Could you give us any general idea of the amount of 
each that you found in there, or which was predominant, or 
anything in the way of a scale as to the amount of each you 
found, sir?—A. The lead was the predominant element pres¬ 
ent. When I say appreciable amounts of antimony, copper 
and zinc, there would be probably several percents of these 
elements present—that is the total. 

Q. Then with respect to 51, the other file, did you find any 
material or metal in that, or embedded in it?—A. I couldn’t 
find any embedded material in that, or material that came out 
loosely when a tool was run across the file. 

Q. Can you give us any general idea as to the amount of 
copper and zinc which is in brass, Mr. Mullin?—A. Copper 
and zinc will make up about 95 percent of the total composi¬ 
tion of brass, in most commercial brasses. 

Q. You mentioned that in making your various tests, you 
only used one-half of each file for scraping purposes, is 
761 that is that right, sir?—A. I didn’t scrape that much 
off of file, 51. 

Q. But take 50, that you took the greater part of the mate¬ 
rial from, you still left one-half of it free, as it was?—A. Yes. 

Q. Did you do anything to harm in any way that other half 
of Government 50?—A. I did not. 

Mr. Fihelly. We ask that these files be shown to the jury 
at this time, if your Honor please. We will show them to 
counsel first. 

(The files were examined by counsel for defendant.) 

Mr. Fihelly. I take it those exhibits may be taken out of 
the folders they are in, your Honor? 

The Court. Yes. 

Mr. Fihelly. There is no objection to them being taken 
out, if you want to examine them, members of the jury. 

(The files were examined by the jury.) 

Mr. Maher. Your Honor, may I be excused for a few 
minutes? 

The Court. Yes. 

(Thereupon, Mr. Maher left the courtroom.) 

Mr. James K. Hughes. We have no questions. 
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Mr. Fihelly. After the jury has seen the exhibits, if your 
Honor please, the Government rests. I may say for defense 
counsel that we have available the two witnesses whose names 
are on the ration books found in the Nancy Boyer apartment. 
I have statements from them—if counsel want either the 
statements, or the witnesses. 

Mr. Denny Hughes. I might say, if your Honor 

762 please, I cannot see the reason for that speech. If he 
wants to call them as his witnesses, all.well and good. 

If not, he need make n<? explanation to the Court or members 
of this jury. I do not see any reason for a speech about wit¬ 
nesses he does not call. 

Mr. Fihelly. If your Honor please. I did not make any 
speech. I did not intend to. I did believe in the interest of 
justice, I ought to make that explanation to this Court and to 
the jury. 

Mr. Denny Hughes. I might say if in the interest of justice 
he wants to be fair to this defendant, let him call all of the 
witnesses, and let him bring out all of the testimony in this 
case that he has and that he knows of. 

The Court. Gentlemen, you have been making speeches in 
the presence of the jury. There is nothing before the Court. 

Mr. James K. Hughes. If they are going to make speeches, 
it is my turn now. 

The Court. No. 

Mr. James K. Hughes. I would suggest to the Court that 
we recess until 1: 45. 

The Court. Suppose you approach the bench a moment. 
Mr. James K. Hughes. Please. 

(Counsel for both sides approached the bench and conferred 
with the Court, in a low tone of voice, as follows:) 

Mr. James K. Hughes. I should like to have until 1: 45. 
I have to get our subpoenas out, for one thing. 

The Court. Haven’t you got them out? 

Mr. James K. Hughes. I have been in Court all day. 

763 The Court. I know, but you could have gotten some¬ 
body to take care of them. 

Mr. James K. Hughes. I have the affidavits here in my 
possession. I understand I have to serve those copies in the 
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Marshal’s office. The subpoenas are at the Marshal’s office. 

The Court. They ought to have been issued right away. 
Anybody can file a subpoena. It was not necessary for you 
to do it. You wasted two hours here. You will never get the 
witnesses here at all this afternoon. I do not understand that 
kind of procedure. 

Mr. Fihelly. We said we would finish at Noon. 

Mr. James K. Hughes. We do not know at the present time 
what time the Government contends Nancy Boyer was killed. 
It certainly has not been developed in the evidence. 

The Court. I am talking about issuing subpoenas for your 
witnesses. It ought to have been done at once. 

Mr. James K. Hughes. The witnesses we subpoena depends 
upon what time the Government contends, according to their 
theory of this case. Nancy Boyer died. Now they have not 
told us up to now what time they contend she died. 

The Court. That may be. Either get out your witnesses, 
or don’t. The Court cannot be trifled with this way. If the 
Government does not want to put sufficient evidence in, that 
is not anything for you to worry about. The thing for you 
to do is to get your summonses out. It should have been done 
at ten o’clock, and not at twelve. The Court will take a recess 
until 1: 45. 

(At the conclusion of the foregoing conference, coun- 

764 sel returned to the trial table, and the trial proceeded 
as follows:) 

The Court. We will recess until 1: 45 p. m. 

***** 

765 AJFTER RECESS 

(The proceedings were resumed at 1: 45 o’clock p. m. at 
the expiration of the recess.) 

Mr. James K. Hughes. May we approach the bench, your 
Honor? 

The Court. Yes. 

(Counsel for both sides approached the bench and conferred 
with the Court, in a low tone of voice, as follows:) 
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Motion for Directed Verdict in Favor of the Defendant 

Mr. James K. Hughes. If your Honor please, at this time 
we move for a directed verdict on the second count of the in¬ 
dictment. The second count charges first-degree murder with 
deliberation and premeditation. It is our contention that the 
Government has not shown any deliberation or any premedita¬ 
tion whatever in the evidence so far, and we therefore respect¬ 
fully request your Honor to direct a verdict as to the second 
count. 

The Court. There are three counts? 

Mr. Fihelly. Yes. The first one is murder in the perpetra¬ 
tion of a felony. The second is the old common-law one. We 
have only had a statute the last few’ years, of course, your 
Honor. 

The Court. Well, the statute really follows the common law 
anyway; murder in the perpetration of a felony has always 
been first-degree murder. 

Mr. Fihelly. That may be, but until we had the present 
statute there had to be a purposeful killing. In other w’ords, 
it had to be a killing on purpose. Now an accidental killing 
in a robbery would be sufficient. In that sense it does 
766 not follow the common law. 

The Court. Well, in any event, I am afraid I will 
have to overrule the motion. 

Mr. James K. Hughes. As to the first count? 

The Court. As to any of them. If you are very much in 
earnest about it I wdll excuse the jury and let you argue it 
further. 

Mr. James K. Hughes. That is as far as my argument can 
go. We contend there is no evidence of any premeditation or 
deliberation. 

The Court. I think there is evidence to go to the jury 
substantiating all three counts in the indictment. 

Mr. James K. Hughes. Exception. 

The Court. Yes. 

(Counsel returned to the trial table.) 

Mr. Denny Hughes. May we proceed, if your Honor please? 

The Court. Yes. 
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830 The Court. Has counsel any matters they want to • 
call to the Court’s attention? 

Mr. Maher. Your Honor, there is the matter of proposed 
prayers. 

Discussion of Prayers 

The Court. Will you exchange prayers, please? 

Mr. Maher. Your Honor, may I say that toward the end of 
those prayers, there are a number of alternate prayers which 
probably have no applicability to this case how. They were 
prepared with the thought in mind of covering every 

831 possible contingency that might arise. 

The Court. What is the difference between the Gov¬ 
ernment’s 34th prayer and the 42nd prayer? 

Mr. Maher. Your Honor, that appears to be a duplication. 
Prayer 42 will be withdrawn. 

May I say, also, your Honor, that one and two seem to be 
duplicates. No. 2 will be withdrawn by the Government. 

The Court. Are you interested in the 44th prayer? 

Mr. Maher. No, your Honor; that will be withdrawn. Gov¬ 
ernment prayer No. 36 will be withdrawn. It would seem to 
have no applicability to the present state of the case. 

The Court. Yes. 

Mr. Maher. With reference to Government prayer No. 46 
the Government desires to change the word absconding in the 
first line of the prayer, to flight, if your Honor will permit it. 

The Court. To what? 

Mr. Maher. To flight. 

The Court. Has the Government examined the instructions 
asked for by the defendant? 

Mr. Maher. The Government has no objection to any of the 
prayers submitted by the defendant. 

May I invite the Court’s attention to prayer No. 38—Gov¬ 
ernment prayer No. 38? 

The Court. Just one moment. There is one paper offered 
by the defendant which simply says, “Right of an accused per¬ 
son to remain silent.” That is not numbered. You have no 
objection to that? 
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Mr. Maher. No. 

832 Mr. Fihelly. No objection, your Honor. 

The Court. All right. I will take up prayer No. 38 
that you have in mind. 

Mr. Maher. With reference to prayer No. 38 the defendant 
has called our attention to the last two sentences of the prayer. 
We think their objection is well taken and we will ask leave 
to withdraw the last two sentences from that prayer. 

The Court. That is, it begins, “If the explanation-” 

Mr. Maher. That is correct. 

The Court. Now does the defendant concede any of the 
instructions requested by the Government? 

Mr. James K. Hughes. If your Honor please, we object to 
the granting of Government’s instruction No. 7 on the ground 
that for the purpose of this trial the defendant throughout this 
trial has been known as Joseph Medley. And the only pur¬ 
pose in calling the jury’s attention to the various aliases set 
forth in prayer No. 7 is to prejudice the jury against the de¬ 
fendant. 

The Court. I don’t see any necessity for the prayer myself, 
gentlemen. 

Mr. Fihelly. To the whole prayer, you mean, or just the 
aliases? 

The Court. Well, it is a new proposition to me, anyhow, 
telling them what is in the indictment, but as I understand the 
objection of the defendant, it only goes to the fact that other 
names are used in the prayer. 

Mr. Maher. We have no objection to omitting those aliases. 

The Court. Just eliminate everything after Medley? 

Mr. Maher. Yes. 

833 The Court. In the second line? 

Mr. Maher. Yes. 

The Court. Down to and including the word Haney in the 
fourth line? 

Mr. Fihelly. Yes; and the same for any other prayer it 
appears in, your Honor. 

Mr. James K. Hughes. It appears in prayer 18, your Honor. 

The Court. All right. It is eliminated in the same way in 
prayer 18. 
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Mr. James K. Hughes. If your Honor please, with reference 
to prayer 38, it is our contention- 

The Court. Just one minute, sir. 

Mr. James K. Hughes. Yes, your Honor. 

The Court. Prayer No. 38. Yes, sir. 

Mr. James K. Hughes. In prayer 38 we have no objection to 
that being granted. So far as prayer 39 is concerned, we have 
the same objection to prayer 39 as your Honor has ruled on in 
No. 7 and No. 18. 

The Court. I don’t think that prayer is necessary. I will 
sustain the objection to prayer 39. 

Mr. James K. Hughes. I will direct your Honor’s attention 
to prayer 46. It is our contention that that instruction should 
not be granted for the reason there is nothing in evidence to 
substantiate it. 

The Court. I rather expect that is true. I think the Gov¬ 
ernment could argue that question, but I don’t believe it would 
be safe for the Court to interpose it as a matter of law in this 
case, in view of the fact that the Government’s evidence is that 
the defendant regularly checked out of the hotel around 
834 nine o’clock in the morning. 

Mr. Fihelly. Yes, your Honor, but he stated specif¬ 
ically according to one or more witnesses that he was going 
with Nancy Boyer to a card game at the Milton home that 
night and they would both be there. That would be Tuesday 
night, March 6th, your Honor. 

Mr. James K. Hughes. It was also stated, your Honor, 
that it was the defendant’s intention to leave town a long time 
prior to March 6th. As a matter of fact, Mrs. Morgan told 
him he could stay over at her apartment until Monday. So 
he definitely intended to leave town, and I say the prayer is 
not applicable for this reason: The Government has not as yet 
told your Honor, and they have not told this jury, when Nancy 
Boyer is supposed to have been killed. 

The Court. The Court does not agree to that, sir. The 
Court thinks that the testimony of the Coroner’s Deputy was 
sufficient in that regard. It could not be specific, of course, 
in a circumstantial case. It could not be specific and, of course, 
the defense can argue there is testimony here that death oc¬ 
curred between 48 and 62 hours previous to the discovery of the 

683980—40 - 18 
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body, which is not in accordance with the interpretation which 
the defense places upon this testimony at the Coroner’s inquest. 
That is a matter of argument. 

Mr. James K. Hughes. I still respectfully say to your 
Honor there is no evidence at all to place before the jury. 
Suppose he did break a dinner engagement wdth her- 

The Court. Well, it is a close matter, or somewhat 
close. The Court will sustain the objection to Government 
prayer 46. 

Mr. Fihelly. It being understood that we may 
835 argue that with the other evidence? 

The Court. Oh, yes. Of course. 

Mr. James K. Hughes. If your Honor please, with refer¬ 
ence to Government prayer No. 45 we object to that prayer on 
this theory: the indictment being in three counts it is incum¬ 
bent upon the Government to prove a corpus of the three 
separate crimes set forth in the indictment. We particularly 
object to that part of instruction No. 45 which says, “You shall 
return your verdict of guilty on the first and third counts.” 

We say they are separate and distinct offenses. What hap¬ 
pens in the first count has no bearing whatever on the third 
count; that it is incumbent upon the Government to prove 
the offenses separately and distinctly. The prayer itself is 
ambiguous. 

The Court. What do you say about the third count? 

Mr. James K. Hughes. The third count in the indictment, 
as your Honor recalls, is robbery. Irrespective of what the 
jury determines on the first and second counts of this indict¬ 
ment, the defendant still remains charged in the third count 
w r ith robbery. We say that it is incumbent upon the Govern¬ 
ment to prove all of the essential elements of robbery before 
the jury could return a verdict of guilty on the third count. 
This instruction says, after you- 

The Court. Well, I don’t know what it says. I am going 
to reject it. I don’t know what it says. 

Mr. James K. Hughes. Thank you. 

The Court. Now, it seems to be assumed by both the Gov¬ 
ernment and the defense that the first and second count are 
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so inconsistent it would be impossible for the jury to 

836 find a verdict on both counts. If that is the Govern¬ 
ment’s view, the Court has no objection. The Court 

does not think it is sound law, but if that is your view the 
Court will go along with it. 

Mr. Fihelly. I think technically the jury could return a 
verdict of guilty as indicted. In a similar situation which 
arose in the McFarland case Justice Proctor took this view and 
we have followed in these prayers, because of the fact he could 
only be sentenced on one of the counts, we are following the 
same tack and slant on the thing that Justice Proctor took in 
the McFarland case where the felony in the first count result¬ 
ing in death was rape. The second count was ordinary com¬ 
mon law murder, and the third count was rape. I think the 
verdict should be guilty as indicted, but you could not sen¬ 
tence only under one murder count. 

The Court. On the first count, of course, it is a count al¬ 
leging murder in the course of a robbery. The Court is clearly 
of the opinion that even under that count the jury would have 
a right, although not a logical right, the jury would have a 
legal right to bring in a verdict of murder in the first degree, 
murder in the second degree, manslaughter, or not guilty on 
either one of those counts. Is there any question in your 
mind about that? 

Mr. Fihelly. There is as to the first count, if your Honor 
please. 

The Court. I think they have a right to do it under a charge 
of murder. I know they have no logical right to do it, but 
that is not the question. 

Mr. Fihelly. We have no objection to such a charge, your 
Honor. 

837 The Court. Now, the Court thinks also that re¬ 
gardless of the murder count, the jury will have to be 

especially instructed as to the robbery count. In other words, 
suppose the jury find a verdict of guilty on the first count, the 
same verdict of guilty on the second count, the Court thinks 
they would still have to find some sort of a verdict on the third 
count. 
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Mr. Fihelly. That is true, your Honor. 

The Court. Now, does the defendant object to any other 
instruction? 

Mr. James K. Hughes. No, your Honor. 

The Court. Is the Court correct that except insofar as ob¬ 
jections have been made that the defendant concedes the Gov¬ 
ernment’s prayers? 

Mr. James K. Hughes. Yes, your Honor. 

The Defendant. Yes. 

Mr. James K. Hughes. Does your Honor want the defend¬ 
ant to answer? 

The Court. No; not necessarily. 

Mr. James K. Hughes. Well, we concede all the Govern¬ 
ment prayers. 

The Court. All right. Now I will go over them and see if 
I am correct. 

Prayers numbers 1, 3, 4. 5, 6, 7 as amended, 8, 9, 10, 11, 12. 
13, 14, 15, 16, 17, 18 as amended. 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 31, 33, 34, 35, 37, 38 as amended, 40, and 41— 
is that correct, gentlemen? 

Mr. James K. Hughes. That is my understanding. 

The Court. All right, gentlemen. Now, the Court would 
like to have an idea of how long it will take you to 
S3S argue the case. 

Mr. Fihelly. I am sorry, I didn’t hear you. your 

Honor. 

The Court. The Court is not going to restrict counsel in a 
case of this kind, but the Court thinks it would be well to 
know about how much time you think you will require to 
argue it. 

Mr. Maher. Your Honor, may I inquire whether it is your 
Honor’s custom to have counsel read the prayers? 

The Court. It is the practice of this Court. The Court has 
no right to insist upon it, but the Court thinks the practice is 
good because in reading the prayers to the jury the emphasis 
that the Court might lay on some particular statement might 
influence—might very readily influence the jury’s mind, and 
the Court thinks it is much better for the jury not to get any 
impression at all as to what the Court thinks about a case. 
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Mr. Maher. Your Honor, we will be glad to do so. Apart 
from the reading of the prayers on opening, I think the Govern¬ 
ment will try to limit itself to one hour argument, and possibly 
less. 

■ The Court. How long do you think it will take to read the 
prayers, a half hour? 

Mr. Maher. I would judge that, your Honor. 

The Court. All right. 

About how long do you gentlemen think you would like 
to have to argue the case? 

Mr. Denny Hughes. I doubt very much, if your Honor 
• please, if we can finish in less than an hour and a half. I expect 
they will take about two hours to close. 

Mr. Fihelly. Oh, nothing like that, Mr. Hughes. 
S39 We will try and have quality rather than quantity. 

The Court. Well, the Government should confine it¬ 
self to rebuttal in closing. 

Mr. Fihelly. Yes. 

The Court. It should not make its chief arguments in clos¬ 
ing. 

Mr. Denny Hughes. Well, I expect the defense argument 
will last about two hours. 

# * * * # 

S41 after recess 

The proceedings were resumed at 2: 00 o’clock p. m., at the 
expiration of the recess. 

Mr. Fihelly. May we approach the bench with one matter? 

The Court. Yes. 

(Counsel for both sides approached the bench and conferred 
with the Court, in a low tone of voice, as follows:) 

Mr. Fihelly. We have an additional prayer, your Honor, 
on the question of manslaughter. 

Mr. Denny Hughes. No objection. 

The Court. Well, now, this says: “Provocation to be recog¬ 
nized in the law as adequate to reduce a homicide to man¬ 
slaughter must be the result of an assault or attempted assault 
upon the defendant.” If passion is excited and if there is ade¬ 
quate provocation, it does not have to be the provocation of 
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assault. That would be reversible error, as sure as you are 
born. 

Mr. Fihelly. Mere words are not sufficient. 

The Court. Certainly they are sufficient. 

Mr. Fihelly. Words are not sufficient, your Honor, under 
the law in this jurisdiction. 

The Court. I cannot grant that prayer. 

Mr. Maher. May I say also there was no prayer No. 32 
submitted? I just want the record to show that the girl 
in typing them up missed the number 32, and went from 31 to 
33. 

Mr. Denny Hughes. I trust your Honor will charge the jury 
with respect to manslaughter. 

842 The Court. Yes; I am going to do that. Even if the 
defendant has no objection, if it does not state the law, it 
is reversible error. If the Court of Appeals has ever said this, 
I will follow it. 

Mr. Fihelly. That is the law in this jurisdiction. 

The Court. If it does, it is the only jurisdiction in the 
United States that does. 

Mr. Denny Hughes. We will rely on your Honor’s instruc¬ 
tions. 

(At the conclusion of the foregoing conference, counsel re¬ 
turned to the trial table, and the trial proceeded as follows:) 

Mr. Maher. May we proceed, your Honor? 

The Court. Yes. 

Opening Argument to the Jury on Behalf of the 

United States 

Mr. Maher. Ladies and gentlemen of the jury: What I am 
about to say to you now is the law of this case as it has been 
approved by the Court, and I am now going to read to you 
the applicable law of the case. And when I read it, I am 
reading it to you not as an advocate of the Government, but it 
is in effect the Court stating the law through me. 

The jury are instructed that the only object and purpose 
of the indictment in a criminal case is to inform the defendant 
of the nature and cause of the indictment filed against him, 
that it does not amount to evidence against the defendant in 
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any degree whatever, and the only purpose for which it 

843 can be considered by the jury is to determine the charge 
of which the defendant is accused. 

The defendant is presumed to be innocent. This presump¬ 
tion is a substantial right that attaches to the defendant when 
he is charged with a crime, and this presumption abides with 
the defendant throughout the trial until it has been overcome 
by evidence which convinces you of his guilt beyond a reason¬ 
able doubt. The defendant is not required to prove himself 
innocent, or to produce evidence at all on that subject. 

A reasonable doubt means such a doubt as will leave the 
jurors’ minds after a careful and candid and impartial consid¬ 
eration of the evidence, so undecided that he is unable to say 
that he has an abiding conviction to a moral certainty of the 
defendant’s guilt. It is such a doubt as in the graver or more 
important transactions of life would cause a reasonable and 
prudent man to hesitate and pause. This doubt must not be 
trivial. It must not be of a whimsical or fanciful nature. It 
must not be based on groundless conjecture. It must be based 
on evidence or lack of evidence after consideration of all the 
evidence. 

The burden of proof is on the Government. This means that 
before the jury can find the defendant guilty of the offense 
charged- 

Mr. Fihelly. Offenses. 

Mr. Maher. Of the offenses charged, or of any lesser degree 
of homicide, the Government must establish to the satisfaction 
of the jury beyond a reasonable doubt each and all of the essen¬ 
tial elements of the crime. This burden continues to rest 
upon the Government from the beginning of the case to 

844 the end of the trial. It is not sufficient to establish a 
probability, though a strong one, arising from the doc¬ 
trine of change, that the fact charged is more likely to be true 
than the contrary. 

The indictment here is in three counts. The first and second 
counts in different ways charge murder in the first degree. The 
third count charges robbery. The Court will instruct you as 
to the law involved in each count in the order named. 
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The first count in substance charges that Joseph D. Medley 
did perpetrate and attempt to perpetrate a robbery and that in 
perpetrating and attempting to perpetrate a robbery he shot 
Nancy Boyer and inflicted two bullet wounds in her head 
which caused her death. 

Whoever being of sound memory and discretion without pur¬ 
pose to do so, kills another in perpetrating or in attempting to 
perpetrate any robbery is guilty of murder in the first degree. 

The term “sound memory and discretion” as used in the law 
defining homicide refers to the sanity of the defendant. A 
defendant in a criminal case is presumed to be sane, and the 
Government is not required to introduce any evidence on that 
subject unless the defendant’s sanity is put in question bv the 
introduction of evidence. No evidence of this character ap¬ 
peared or was offered in this case, and therefore his sanity is 
presumed. This applies to both the first and second counts of 
the indictment. 

Robbery is defined as follows: “Whoever by force or vio¬ 
lence, whether against resistance or by sudden or stealthy 
seizure or snatching or by putting in hear, shall take from 
845 the person or immediate actual possession of another, 
anything of value, is guilty of robbery. 

One of the elements of robbery is that something of value 
must be taken. You need not find that all of the articles 
charged were taken by the defendant, but it would be sufficient 
if anything of value charged in the indictment was taken by 
the defendant. 

The words “immediate actual possession” mean that the 
property alleged to have been stolen was within an area within 
which the victim could reasonably be expected to exercise some 
physical control over her property. From the person as used 
in the statute means from the person of the deceased. 

If you determine beyond a reasonable doubt that the defend¬ 
ant attempted to perpetrate a robbery, or did perpetrate a rob¬ 
bery, that is not sufficient to establish the first count of the 
indictment. You must go further and determine whether 
or not the defendant in attempting to perpetrate a robbery or 
in perpetrating a robbery, did cause her death by inflicting a 
gunshot wound or wounds in her head. 
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The Court charges you that if you believe beyond a reason¬ 
able doubt that this defendant killed Nancy Boyer in attempt¬ 
ing to perpetrate a robbery or in perpetrating a robbery, your 
verdict shall be murder in the first degree. 

It is not necessary that Medley have a purpose to kill, or that 
he intended to kill Nancy Boyer at the time he actually fired 
the shots. If you believe beyond a reasonable doubt that 
Medley intended to commit a robbery in the apartment of 
Nancy Boyer and that in attempting to perpetrate or in per¬ 
petrating a robbery he killed Nancy Boyer, even if he 
846 had no purpose or intention of killing her, your verdict 
should be guilty as indicted on the first count. 

If you are not satisfied beyond a reasonable doubt that the 
defendant killed Nancy Boyer while attempting to perpetrate 
or in attempting to perpetrate a robbery, your verdict shall be 
not guilty on the first count. 

If you find the defendant guilty on the first count, then you 
need not consider the second count. You may disregard it, 
and return your verdict then on the first count and the third 
count, and I will take care of the proper disposition of the 
second count more specifically in the instructions I will give 
you when we come to that. 

If you find the defendant not guilty on the first count, then 
in that event you must consider the second count. The second 
count, which likewise charges the crime of murder in the first 
degree, differs in its essential allegations, in that it charges the 
crime as having been committed in a different way. In sub¬ 
stance, it charges that Joseph D. Medley contrived to kill Nancy 
Boyer purposely and of his deliberate and premeditated malice 
by shooting her in the head by bullets discharged from a gun 
fired by the defendant. 

The statute governing the second count reads as follows: 

“Whoever being of sound memory and discretion kills an¬ 
other purposely of deliberate and premeditated malice, is 
guilty of murder in the first degree.” 

The elements of the offense outlined in the statute are four: 

The first is the act purposely done. 

The second element is malice. 


i 
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The third element is premeditation. 

847 The fourth element is deliberation. 

All of these elements as alleged in the indictment 
must be established beyond a reasonable doubt before you 
may find the defendant guilty of murder in the first degree 
on this count. 

If you find beyond a reasonable doubt that the defendant 
of his deliberate and premeditated malice killed Nancy Boyer 
by shooting her in the head, you will find him guilty of murder 
in the first degree on the second count, regardless of whether 
he killed her while attempting to perpetrate a robbery or in 
perpetrating a robbery. Under this count of the indictment, 
guilt is not dependent upon those elements which go to make 
up the crime of robbery or attempted robbery, but depends 
only upon the killing having been done purposely and with 
deliberate and premeditated malice. 

Malice is an essential element of murder in the first degree 
and of murder in the second degree. The term “malice” in 
this connection does not necessarily involve hatred or personal 
ill-will or revenge, which is the meaning given to the term 
in ordinary use, although its meaning in the law includes such 
meaning. The term “malice” is much broader in its legal 
definition. The legal definition of “malice” is the intentional 
doing, not the accidental doing, of any wrongful act, to the 
injury of another without legal justification or excuse and 
unattended by circumstances which reduce the act to man¬ 
slaughter. The legal definition comprehends a heart regard¬ 
less of social duty, a mind bent on mischief, a generally de¬ 
praved mind and malicious spirit. 

The act must be purposely done. In other words, it must 
be done intentionally. 

848 Premeditation is the formation of the intention or 
plan to kill, the formation of a positive design to kill. 

Premeditation is to think of the act before doing it. 

Deliberation is an essential element of murder in the first 
degree. That the defendant acted with deliberation means 
that he acted with considered thought upon a design to kill. 
There must have been reflection by him on this design. The 



I 

I 


JOSEPH D. MEDLEY VS. UNITED STATES 275 

jury is required to determine from the facts and circumstances 
surrounding the killing whether the defendant acted with re¬ 
flection and consideration amounting to deliberation. 

No particular length of time for reflection is necessary to 
establish deliberation, although some appreciable period of 
time must have elapsed during which the defendant deliber¬ 
ated. This period may have been of short duration. It is the 
fact of deliberation, rather than the length of time it con¬ 
tinued, which is essential to a finding of guilt. 

If a man uses an instrument upon another of such a nature 
and in such a way and under such circumstances that such use 
would naturally and probably result in death, then you may 
infer that he intended to kill. The jury is not compelled to 
presume that the defendant intended to kill from such facts, 
but may consider such facts in considering whether there was 
a purpose to kill. 

If after consideration of all the evidence the jury believes 
that each and all of the elements of murder in the first degree 
have been proved beyond a reasonable doubt, your verdict will 
be guilty of murder in the first degree on the second count. 

If the jury believes from the evidence that the defendant 
is innocent of the charge of murder in the first degree 
849 on the second count, or if the jury have a reasonable 
doubt as to the existence of any or all of the elements 
of murder in the first degree, you must find the defendant not 
guilty of first degree murder on the second count, and the 
jury will then consider whether the defendant is guilty of 
murder in the second degree on the second count. 

Murder in the second degree is the killing of a human being 
with malice aforethought. Premeditation and deliberation 
are not necessary elements to constitute murder in the second 
degree. To find the defendant guilty of second degree murder, 
it is not necessary that the jury- 

Mr. Fihelly. It is necessary. 

Mr. Maher. To find the defendant guilty of second degree 
murder it is necessary that the jury find he inflicted the fatal 
wound upon the deceased and that he acted with malice as 
previously defined. 
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If the jury believes from the evidence that the defendant 
is innocent of the offense of second degree murder, or if the 
jury believes from the evidence that the Government has not 
proved each and every element of second degree murder be¬ 
yond a reasonable doubt, you will find the defendant not guilty 
of second degree murder on the second count. 

You are instructed that while the first and second counts 
of the indictment charge the defendant with inflicting two 
fatal wounds on the deceased, it is sufficient if the Govern¬ 
ment proves that either of said wounds was fatal. 

If you find the defendant not guilty on the second count, 
you will pass on to the consideration of the third count of the 
indictment, which charges the crime of robbery. This 
850 crime has been fully explained in connection with the 
Court’s charge on the first count of the indictment. 
You will keep that in mind that in mind and if you are satisfied 
beyond a reasonable doubt that the defendant robbed Nancy 
Boyer, than your verdict will be guilty on the third count. 
If, however, you have a reasonable doubt that the defendant 
robbed Nancy Boyer, then you will find him not guilty. 

A motive for the commission of the crime charged is not 
an essential element of the crime, and need not be established 
by the Government. If the Government does show a motive 
of the defendant to commit the crime, such a fact may be con¬ 
sidered by the jury. If the evidence does not disclose a motive, 
such fact may be considered by the jury. If the evidence does 
not disclose a motive, such fact may be considered in favor 
of the defendant. 

The Court has admitted in evidence testimony concerning 
oral statements allegedly made by the defendant. You are 
instructed that these statements may not be considered by 
you unless and until you find that they were freely and volun¬ 
tarily made without threat, inducement or promise, and that 
they were consciously made by them. If you do so find be¬ 
yond a reasonable doubt, then you may consider these state¬ 
ments in your determination of the case, just as any other 
evidence will be considered by you, and you shall give them 
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such weight as you feel they are entitled, as you shall do with 
all the other evidence. 

The jury are instructed that before they can convict the 
defendant under any count of the indictment, they must find 
beyond a reasonable doubt that the offense or offenses 
851 charged occurred in the District of Columbia. 

Possession of the fruits of crime recently after its 
commission justifies the inference that the possession is guilty 
possession and, though only prima facie evidence of guilt may 
be of controlling weight unless explained by the circumstances 
or accounted for in some way consistent with innocence, proof 
that the defendant had in his possession articles apparently 
taken from the deceased at the time of her death, is admissible, 
and the fact with its legitimate inference is to be considered 
by the jury along with the other facts in the case in arriving 
at their verdict. You are not compelled to draw the inference 
of guilty possession. The question is one of fact for you to 
decide. 

The jury are instructed that if they find that any witness 
has deliberately falsified about a material matter about which 
such witness could not reasonably be mistaken, then they may 
disregard the entire testimony of such witness. 

The jury is instructed that they are to make no inference 
from the failure of the defendant to take the stand. He may 
elect to take the stand or not to take the stand as he desires. 

Now, ladies and gentlemen, that concludes the reading of 
the instructions granted by this Court at the request of the 
Government. What I am about to say to you now is said as an 
advocate for the Government in this case. 

« • « • • 

S67 Argument to the Jury on Behalf of the 

Defendant 

Mr. Denny Hughes. Your Honor, and members of the 
jury: 

As was indicated to you by Mr. Maher, there were certain 
prayers granted by the court, and these prayers are the law 
that governs this case. And these were the prayers submitted 




278 


JOSEPH D. MEDLEY VS. UNITED STATES 


by the defendant, and are the prayers that have been granted 
by the Court. The Court has suggested that counsel read these 
prayers to you, and I will do that at this time. 

You are instructed as a matter of law that the defendant is 
presumed to be innocent. He is not required to prove himself 
innocent or to produce evidence at all on that subject. In con¬ 
sidering the testimony, you must consider and view it in the 
light of this presumption with which the law clothes the de¬ 
fendant. It is a presumption that abides with him through¬ 
out the trial of the case until the evidence convinces each in¬ 
dividual juror of his guilt beyond all reasonable doubt. 

You are instructed as a matter of law that the burden of 
proof is always upon the prosecution. It is not sufficient to 
establish a probability, though a strong one, arising from the 
doctrine of chance, that the fact charged is more likely to be 
true than the contrary, but the evidence must establish 
868 the truth of the fact beyond a reasonable doubt. 

You are instructed as a matter of law that if from the 
testimony there is a reasonable probability of the defendant’s 
innocence, that is a just ground for a reasonable doubt and, 
if such probability exists in this case, you cannot convict the 
defendant. 

That the accused, being charged with crime is entitled to 
have the benefit of all the principles of law, and the rules of 
practice as laid down by the Court, designed to safeguard life 
and liberty, and therefore, the jury must not regard in the 
slightest degree prejudicial to the defendant, the fact that his 
counsel may have entered an objection to the admission of cer¬ 
tain evidence, and asked for the consideration of certain mat¬ 
ters out of the presence of the jury. Such a fact is of no im¬ 
portance and must have no place or thought in the considera¬ 
tion of this case; nor is any importance to be attached to any 
question asked by counsel which the Court did not permit to 
be answered. 

The District of Columbia law describes the crime of mur¬ 
der in the first degree as follows: 
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“Whoever, being of sound memory and discretion, purposely 
and of deliberate and premeditated malice kills another, is 
guilty of murder in the first degree. 

“The burden of proving each essential element of the of¬ 
fense is placed upon the prosecution, and until each essential 
element is established to your satisfaction beyond any reason¬ 
able doubt, you cannot return a verdict of guilty on the second 
count. 

By “a reasonable doubt” is meant a doubt for which 

869 you can give a reason arising out of the evidence in the 
case or the lack of evidence in the case. 

A reasonable doubt is such that will leave your minds, 
after a fair and impartial investigation of all the facts in the 
case, so undecided that you are unable to say that you have 
an abiding conviction of the guilt of the defendant. 

Or, it could be expressed in this manner, that after going 
over all the facts in the case, you have such a doubt as in the 
graver and more important transactions of life would cause a 
reasonable and prudent man to hesitate and pause. 

If the evidence fails to come up to this standard, if it is such 
as to warrant a reasonable doubt, and if you have a reasonable 
doubt, the law says that the defendant shall have the benefit 
of it, and, of course, your verdict would be not guilty. 

If you believe that any witness has knowingly and wilfully 
testified falsely as to any fact or facts material to the issue on 
trial, you may reject all or any part of the testimony of such 
witness. That rule of law, however, does not prevent you 
from giving weight to such parts of the testimony of such a 
witness as you may find to be trustworthy and reliable; thus, 
you may find parts of the testimony to be supported and cor¬ 
roborated by other evidence in the case which you may believe 
to be true; and this even though you may find other parts of, 
such testimony to be untrue. 

The Court. Mr. Hughes, right at that point, the Govern¬ 
ment’s prayer along that line which was conceded, is as follows: 

“The jury are instructed that if they find any witness has 
deliberately falsified about a material matter, about 

870 which the witness could not be reasonably mistaken, 
the jury may then disregard the entire testimony of 
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such witness.” The Court after examining this prayer again, 
thinks that the instruction which you have just read is more 
full and preferable to this instruction. 

Mr. Denny Hughes. It is, sir. 

The Court. And I will instruct the jury to disregard the 
Government’s prayer No. 40, and follow the instruction which 
you have given. 

Mr. Denny Hughes. Indictment is not evidence tending to 
show guilt. It is merely a formal statement of what the charge 
is against the defendant. The Government at all times during 
the trial has the burden of proof, that is, the defendant is under 
no duty to prove that he is innocent, but on the contrary the 
Government must prove beyond a reasonable doubt that he is 
guilty, and if they do not carry that burden of proof, your 
verdict should be one of not guilty. 

A reasonable doubt may be said to exist in a juror’s mind if 
after comparison and consideration of all the evidence you 
do not have an abiding conviction to a moral certainty of the 
truth of the charge. Any doubt which would in the important 
transactions of life cause a reasonable prudent man to hesitate 
and pause is a reasonable doubt. 

Murder in the second degree is defined as follows: 

“Whoever with malice aforethought, but without delibera¬ 
tion or premeditation, kills another is guilty of murder in the 
second degree.” 

The burden of proof of every essential element of the offense 
is placed upon the prosecution and until each essential 
871 element is established to your satisfaction beyond any 
reasonable doubt you cannot return a verdict of guilty 
and it would be your duty to return a verdict of not guilty. 

This prayer with respect to circumstantial evidence: 

WTien considering circumstantial evidence, unless there is 
substantial evidence of facts which exclude every other hypoth¬ 
esis but that of guilt; or where all of the substantial evidence 
is as consistent with innocence as with guilt, then it is your duty 
to return a verdict of not guilty. 

It is not sufficient that the circumstances coincide with, 
account for, and therefore render probable the guilt of the 
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accused; the circumstances must exclude every other reasonable 
hypothesis, except that of guilt, and unless they do so beyond 
a reasonable doubt, you will find the defendant not guilty. 

This has to do with the right of an accused person to remain 
silent: 

After arrest and during an official examination, while a de¬ 
fendant is in custody, it is common knowledge that he has a 
right to say nothing, and his silence should not be construed 
against him. 

* # * # * 

s t •» 

939 Charge to the Jury 

The Court (Coldsborough, J.): Ladies and gentlemen, on 
day before yesterday the Court considered very carefully, to¬ 
gether with counsel, the law applicable to the facts in this 
particular case, and some 53 or 54 instructions were granted 
by the Court as instructions on the law. Now, it is generally 
customary in the federal courts-for the judge to read the in¬ 
structions to the jury after the argument of counsel is con¬ 
cluded, but insofar as it is possible this Court endeavors to 
eliminate itself from the case in the sense that anything the 
Court might say might have undue influence on the jury. So 
that the Court in this case, as in other cases, requested counsel 
to read the instructions which the Court had granted, the idea 
being that if the Court read the instructions, after the conclu¬ 
sion of the case, some inflection in the Court's reading of the 
instructions might indicate to the jury that the Court had 
some opinion one way or the other about the guilt or inno¬ 
cence of the accused. 

Now, there is only one other matter of law which the Court 
should call your attention to, and that is the explanation of 
the law of manslaughter, because on the second count of this 
indictment it is possible to bring in one of four verdicts: mur¬ 
der in the first degree, murder in the second degree, man¬ 
slaughter, or acquittal. 

Now, manslaughter means the unlawful killing of one per¬ 
son by another without malice aforethought. That is, if one 

683980—46-19 
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person kills another in the heat of passion, under adequate 
provocation, the crime of murder is reduced to manslaughter. 

Two things must concur. Passion which temporarily 
940 dethrones the judgment of the individual who does the 
killing must be present, and also there must be what 
in the jury’s opinion is adequate provocation. 

Now, the Court doesn’t mean to say that in this case there 
is or is not any evidence of manslaughter, but in view of the 
fact that the jury has a right in its discretion to bring in that 
verdict under the second count of the indictment, it is proper 
for the Court to explain to you what manslaughter is. 

Now, under the first count of the indictment there are only 
two verdicts that are possible: a verdict of guilty, as charged, 
of murder in the first degree, or not guilty. 

If you find the defendant guilty on the first count, you will 
disregard the second count entirely and go to the third count, 
which is the robbery count; and on the third count you will 
find the defendant either guilty or not guilty. 

If, on the other hand, you should find the defendant not 
guilty on the first count, you will go to the second count; and 
on that count, as the Court said before, four verdicts are pos¬ 
sible; a verdict of murder in the first degree, a verdict of 
murder in the second degree, a verdict of manslaughter, and 
a verdict of not guilty. 

***** 


942 Verdict of the Jury 

(At 5:08 o’clock p. m., the jury returned to the courtroom, 
and returned their verdict as follows:) 

The Deputy Clerk. Mr. Foreman, has the jury agreed 
upon a verdict? 

The Jury Foreman. We have. 

The Deputy Clerk. What say you as to the defendant, 
Joseph D. Medley, on the first count of the indictment? 

The Jury Foreman. Guilty as charged. 

The Deputy Clerk. What say you as to the defendant, 
Joseph D. Medley, on the third count of the indictment? 
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The Jury Foreman. Guilty as charged. 

The Deputy Clerk. Members of the jury, your foreman 
says that you find the defendant, Joseph D. Medley, guilty as 
indicted on the first count of the indictment and guilty as in¬ 
dicted on the third count of the indictment, and that is your 
verdict, so say you each and all? 

(Affirmative responses.) 

943 The Deputy Clerk. May the jurors be finally- 

Mr. Fihelly. Just a moment, your Honor. We ask 
for a directed verdict, I believe, on the second count. 

The Court. Sir? 

Mr. Fihelly. I believe a verdict has to be directed on the 
second count of the indictment. 

The Court. Will counsel approach the bench, please? 

(Counsel for both sides approached the bench and conferred 
with the Court, in a low tone of voice, as follows:) 

The Court. I felt that they could bring in a verdict in both 
indictments—in both counts, but you were of the opinion— 
but you elected, as I understood it, that if they brought in a 
verdict of guilty on the first count, they should disregard the 
second count entirely. 

Mr. Fihelly. Well, that is the way Judge Proctor handled 
it in the McFarland case. 

The Court. What do you want to direct, then? 

Mr. Fihelly. Well, they haven’t brought any verdict in on 
the second count. 

The Court. I say, sir- 

Mr. Fihelly. I think you should direct a verdict of not 
guilty on the second count. 

The Court. Oh, no. 

Mr. Fihelly. Well, all right. 

The Court. No. 

Mr. Fihelly. 0. K., sir. 

The Deputy Clerk. May the jury be excused now? 

The Court. Yes; they may be excused. 

m « M. M. 


» 
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945 In the District Court of the United States for the 

District of Columbia 

Criminal No. 75031 

United States 
v. 

Joseph D. Medley 
Government's Prayer No. 1 

The jury are instructed that the only object and purpose 
of the indictment in a criminal case is to inform the defendant 
of the nature and cause of the indictment filed against him; 
that it does not amount to evidence against the defendant in 
any degree whatever, and the only puipose for which it can be 
considered by the jury is to determine the charge of which the 
defendant is accused. 

Conceded. 

946 In the District Court of the United States for the 

District of Columbia 

Criminal No. 75031 
United States 


v. 

Joseph D. Medley 
Government Prayer No. 8 

The defendant is presumed to be innocent. This presump¬ 
tion is a substantial right that attaches to the defendant when 
he is charged with the crime and this presumption abides 
with the defendant throughout the trial until it has been over¬ 
come by evidence which convinces you of his guilt beyond a 
reasonable doubt. The defendant is not required to prove him¬ 
self innocent or to produce evidence at all on that subject. 

McAfee v. U. S., 70 App. D. C. 142, 105 F. 2nd, 21. 

Presumption of Innocence. 
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for D. C. 

Conceded. 

947 In the District Court of the United States for the 

District of Columbia 

Criminal No. 75031 

United States 
v. 

% > • . 

Joseph D. Medley 

r f 

Government Prayer No. 4 

A reasonable doubt me^ps such a doubt as will leave the' 
juror’s mind after a careful and candid and impartial con¬ 
sideration of the evidence so undecided that he is unable to 
say that he has an abiding conviction to a moral certainty 
of the defendant’s guilt. It is such a doubt as in the gravef 
or more important transactions of life would cause a reason¬ 
able and prudent man to hesitate and pause. This doubt must 
not be trivial; it must not be of a whimsical or fanciful nature ; 
it must not be based on groundless conjecture. It must be 
based on evidence or lack of evidence after consideration of 
all the evidence. • . 

Bishop v. U. S., 71 App. D. C. 132, 107 F. 2d, 29. Holt v. 
U. S., 218 U. S. 245. 

Reasonable doubt, definition. 

Granted in U. S. v. Copeland, No. 73299, Dist. Ct. of U. S. 
for D. C. 

Conceded. 
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948 In the District Court of the United States for the 

District of Columbia 

Criminal No. 75031 

United States 


v. 

Joseph D. Medley 
Government Prayer No. 5 

The burden of proof is upon the Government. This means 
that before the jury can find the defendant guilty of the of¬ 
fenses charged or of any lesser degree of homicide the Govern¬ 
ment must establish to the satisfaction of the jury beyond a 
reasonable doubt each and all of t^e essential elements of the 
crime. This burden continues to rest upon the Government 
from the beginning of the case to the end of the trial. It is 
not sufficient to establish a probability though a strong one, 
arising from the doctrine of chance, that the fact charged is 
more likely to be true than the contrary. 

McAfee v. U. 5., 70 App. D. C. 142, 105 F. 2nd, 21. 

Burden of proof. 

Granted in U. S. v. Copeland, No. 73299, Dist. Ct. of U. S. 
for D. C. 

Conceded. 

949 In the District Court of the United States for the 

District of Columbia 

Criminal No. 75031 

United States 
v. 

Joseph D. Medley 
Government Prayer No. 6 

The indictment here is in three counts. The first and second 
counts, in different ways, charge murder in the first degree, 
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the third count charges robbery. The court will instruct you 
as to the law involved in each count in the order named. 
Conceded. 

950 In the District Court of the United States for the 

District of Columbia 

‘ Criminal No. 75031 

United States 
v. 

. Joseph D. Medley 

Government Prayer No. 7 

The first count, in substance, charges that Joseph D. Medley, 
in the District of Columbia, did perpetrate and attempt to 
perpetrate a robbery; and that in perpetrating and attempting 
to perpetrate a robbery he shot Nancy Boyer and inflicted two 
bullet wounds in her head which caused her death. 

Conceded as amended. 

951 In the District Court of the United States for the 

District of Columbia 

Criminal No. 73031 

United States 

v . 

Joseph D. Medley 
Government Prayer No. 8 

“Whoever, being of sound memory and discretion * * * 
without purpose so to do kills another in perpetrating as in 
attempting to perpetrate any * * * robbery * * * 
is guilty of murder in the first degree.” 

Conceded. 
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952 In the District Court of the United States for the 

District of Columbia 

Criminal No. 73031 

United States 


v . 

Joseph D. Medley 
Government Prayer No. 9 

The term “sound memory and discretion” as used in the 
law defining homicide refers to the sanity of the defendant. 
A defendant in a criminal case is presumed to be sane and the 
Government is not required to introduce any evidence on that 
subject unless the defendant’s sanity is put in question by the 
introduction of evidence. No evidence of this character ap¬ 
peared or was offered in this case, and therefore his sanity is 
presumed. This applies to both the first and second counts of 
the indictment. 

Davis v. XJ. S., 160 U. S. 469. 

Granted in U. S. v. Copeland, No. 73,299 Dist. Ct. of U. S. 
for D. C. 

Conceded. 

953 In the District Court of the United States for the 

District of Columbia 

Criminal No. 73031 

United States 

V. 

Joseph D. Medley 
Government Prayer No. 10 

Robbery is defined as follows: 

“Whoever by force or violence, whether against resistance or 
by sudden or stealthy seizure or snatching, or by putting in fear. 
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shall take from the person or immediate actual possession of 
another, anything of value, is guilty of robbery.” 

Conceded. 

954 In the District Court of the United States for the 

District of Columbia 

Criminal No. 75031 

United States 
v. 

Joseph D. Medley 
Government Prayer No. 11 

One of the elements of robbery is that something of value 
must be taken. You need not find that all of the articles 
charged were taken by the defendant but it would be sufficient 
if anything of value charged in the indictment was taken by 
the defendant. 

Conceded. 

955 In the District Court of the United States for the 

District of Columbia 

Criminal No. 75031 

United States 
v. 

Joseph D. Medley 
Government Prayer No. 12 

The words “immediate actual possession” means that the 
property alleged to have been stolen was within an area within 
which the victim could reasonably be expected to exercise 
some physical control over her property. “From the person,” 
as used in the statute, means from the person of the deceased. 
Conceded. 
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958 In the District Court of the United States for the 

District of Columbia 

Criminal No. 75031 

United States 
v. 

Joseph D. Medley 
Government Prayer No. 15 

It is not necesary that Medley have a purpose to kill or 
that he intended to kill Nancy Boyer at the time he actually 
fired the shots. If you believe, beyond a reasonable doubt, that 
Medley intended to commit a robbery in the apartment of 
Nancy Boyer, and that, in attempting to perpetrate or in per¬ 
petrating a robbery, he killed Nancy Boyer, even if he had no 
purpose or intention of killing her, your verdict should be 
guilty as indicated on the first count. 

Granted by J. Goldsborough in U. S. v. Mumforde, No. 
68026. 

Conceded. 

959 In the District Court of the United States for the 

District of Columbia 

Criminal No. 75031 
United States v. Joseph D. Medley 
Government Prayer No. 16 

If you are not satisfied beyond a reasonable doubt, that the 
defendant killed Nancy Boyer while attempting to perpetrate, 
or in perpetrating a robbery, your verdict shall be not guilty 
on the first count. 

Conceded. •' - . j 
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960 In the District Court of the United States for the 

District of Columbia 

Criminal No. 75031 
United States v. Joseph D. Medley 
Government Prayer No. 17 

If you find the defendant guilty on the first count, then you 
need not consider the second count. You may disregard it 
and return your verdict then, on the first count and third count; 
and I will take care of the proper disposition of the second 
count more specifically in the instructions I will give you when 
we come to that. 

Conceded. 

961 In the District Court of the United States for the 

District of Columbia 

Criminal No. 75031 
United States v. Joseph D. Medley 
Government Prayer No. 18 

If you find the defendant not guilty on the first count then, 
in that event, you must consider the second count. 

The second count, which likewise charges the crime of murder 
in the first degree, differs in its essential allegations in that it 
charges the crime as having been committed in a different way. 
In substance, it charges that Joseph D. Medley, othewise 
known as J. Haney, contrived to kill Nancy Boyer, purposely, 
and of his deliberate and premeditated malice by shooting her 
in the head by bullets, discharged from a gun fired by the 
defendant. 

Conceded as amended. 

962 In the District Court of the United States for the 

District of Columbia 

Criminal No. 75031 
United States v. Joseph D. Medley 
Government Prayer No. 19 

The statute governing the second count reads as follows: 



JOSEPH D. MEDLEY VS. UNITED STATES 


293 


“Whoever being of sound memory and discretion kills an¬ 
other purposely of deliberate and premediated malice is guilty 
of murder in the first degree.” 

D. C. Code (1940) Sec. 22-2401. 

Bishop v. United States, 71 App. D. C. 132, 106 F. 2, 297. 

Granted in U. S. v. Copeland, No. 73299, Dist. Ct. of U. S. 
for D. C. 

Conceded. 

963 In the District Court of the United States for the 

District of Columbia 

Criminal No. 75031 
United States v. Joseph D. Medley 
Government Prayer No. 20 

The elements of the offense outlined in the statute are four. 
The first is the act, purposely done. The second element is 
malice. The third element is premeditation. The fourth ele¬ 
ment is deliberation. All of these elements, as alleged in the 
indictment, must be established beyond a reasonable doubt 
before you may find the defendant guilty of murder in the first 
degree on this count. 

. Conceded 

964 In the District Court of the United States for the 

District of Columbia 

Criminal No. 75031 
United States v. Joseph D. Medley 
Government Prayer No. 21 

If you find beyond a reasonable doubt that the defendant, 
of his deliberate and premeditated malice killed Nancy Boyer 
by shooting her in the head, you will find him guilty of murder 
in the first degree on the second count, regardless of whether 
he killed her while attempting to perpetrate a robbery or in 
perpetrating a robbery. 

Under this count of the indictment guilt is not dependent 
upon those dements which go to make up the crime of robbery 



294 


Joseph d. medley vs. united states 


or attempted robbery; but depends only upon the killing hav¬ 
ing been done purposely and with deliberate and premeditated 
malice. 

Conceded. 

965 In the District Court of the United States for the 

District of Columbia 

Criminal No. 75031 

United States v. Joseph D. Medley 

Government Prayer No. 22 

Malice is an essential element of murder in the first degree 
and of murder in the second degree. The term malice in this 
connection does not necessarily involve hatred or personal ill- 
will or revenge, which is the meaning given to the term in ordi¬ 
nary uses, although its meaning in the law includes such mean¬ 
ing. The term “malice” is much broader in its legal definition. 
The legal definition of “malice” is the intentional doing, not the 
accidental doing, of any wrongful act to the injury of another 
without legal justification or excuse, and unattended by circum¬ 
stances which reduce the act to manslaughter. The legal defi¬ 
nition comprehends a heart regardless of social duty, a mind 
bent on mischief, a generally depraved, wicked and malicious 
spirit. 

McAfiee v. U. S., 70 App. D. C. 142,105 F. 2nd, 21. 

Granted in U. S. v. Copeland, No. 73299, Dist. Ct. of U. S. 

. few D. C. 

Conceded. 
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966 In the District Court of the United States for the 

District of Columbia 

Criminal No. 75031 
United States 
v. 

Joseph D. Medley 
Government Prayer No. 23 

The act must be purposedly done. In other words, it must 
be done intentionally. 

Conceded. 

In the District Court of the United States for the District of 

Columbia 

Criminal No*. 75031 

t • 

United States 
v. 

Joseph D. Medley 
Government Prayer No. 2J+ 

Premeditation is the formation of the intention or plan to 
kill, the formation of a positive design to kill. To premeditate 
is to think of the act before doing it. 

1*. Warren on Homicide, 294. 

Granted in U. S. v. Copeland, No. 73299, Dist. Ct. of U. S. 
for D. C. 

Conceded. 
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967 In the District Court of the United States for the 

District of Columbia 

Criminal No. 75031 
United States 
v. 

Joseph D. Medley 
Government Prayer No. 25 

Deliberation is an essential element of murder in the first 
degree. That the defendant acted with deliberation means 
that he acted with considered thought upon a design to kill. 
There must have been reflection by him on this design. The 
jury is required to determine from the facts and circumstances 
surrounding the killing whether the defendant acted with re¬ 
flection and consideration amounting to deliberation. 

Bostic v. U. S., 88 App. D. C. 167,94 F. 2d, 636, cert. den. 303 
U. S. 635. 

Granted in U. S. v. Copeland, No. 73299, Dist. Ct. of U. S. 
for D. C. 

Conceded. 

968 In the District Court of the United States for the 

District of Columbia 

Criminal No. 75031 
United States 
v. 

Joseph D.. Medley 
Government Prayer No. 26 

% 

No particular length of time for reflection is necessary to es¬ 
tablish deliberation. Although some appreciable period of 
time must have elapsed during which defendant deliberated. 
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this period may have been of short duration. It is the fact 
of deliberation, rather than the length of time it continued 
which is essential to a finding of guilt. 

Bullock v. U. S., 74 App. D. C. 220,122 Fed. 2d, 213. 

Bostoc v. U. S., 68 App. D. C. 167,94 F. 2d, 636, cert. den. 303 
U. S. 635. 

Granted in U. S. v. Copeland, No 73299, Dist. Ct. of U. S. 
for D. C. 

Conceded. 

969 In the District Court of the United States for the 

District of Columbia 

Criminal No. 75031 

United States 


v . 

Joseph D. Medley 
Government Prayer No. 27 

If a man uses an instrument upon another of such a natuie 
and in such a way, and under such circumstances that such use 
would naturally and probably result in death, then you may 
infer that he intended to kill. The jury is not compelled to 
presume that the defendant intended to kill from such facts, 
but may consider such facts in considering whether there was 
a purpose to kill. 

1 Warren on Homicide, 256. 

Purpose to kill, inference from acts. 

Granted in U. S. v. Copeland, No. 73299 Dist. Ct. of U. S. 
for D. C. 

Conceded. 


683980—4 
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970 In the District Court of the United States for the 

District of Columbia 

Criminal No. 75031 
United States 

.... v. 

Joseph D. Medley 
Government Prayer No. 28 

If, after consideration of all the evidence, the jury believes 
that each and all of the elements of murder in the first degree 
have been proved beyond a reasonable doubt, your verdict will 
be guilty of murder in the first degree on the second count. 

If the jury believes from the evidence that the defendant is 
innocent of the charge of murder in the first degree on the sec¬ 
ond count, or if the jury have a reasonable doubt as to the ex¬ 
istence of any or all of the elements of murder in the first 
degree, you must find the defendant not guilty of first degree 
murder on the second count and the jury will then consider 
whether the defendant is guilty of murder in the second degree 
on the second count. 

Williams v. United States, 76 App. D. C., 299,131 F. 2d, 21. 

Necessity of finding guilty or not guilty and considering sec¬ 
ond degree. 

Granted in United States v. Copeland, No. 73299 Dist. Ct., 
of U. S. for D. C. 

Conceded. 
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971 In the District Court of the United States for the 

District of Columbia 

Criminal No. 75031 

United States 

v. 

Joseph D. Medley 
Government Prayer No. 29 

Murder in the second degree is the killing of a human being 
with malice aforethought. Premeditation and deliberation are 
not necessary elements to constitute murder in the second 
degree. To find the defendant guilty of second degree murder 
it is necessary that the jury find he inflicted the fatal wound 
upon the deceased and that he acted with malice, as previously 
defined. 

Bishop v. United States, 71 App. D. C. 132, 107 F. 2d, 297. 
Second degree murder. 

Granted in United States v. Copeland, No. 73299 Dist. Ct. of 
U. S., for D. C. 

Conceded. 

* 

972 In the District Court of the United States for the 

District of Columbia 

. Criminal No. 75031 

United States 
v. 

Joseph D. Medley 
Government Prayer No. SO 

If the jury believes from the evidence that the defendant is 
innocent of the offense of second degree murder, or if the jury 
believes from the evidence that the Government has not proved 
each and every element of second degree murder beyond a 
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reasonable doubt, you will find the defendant not guilty of sec¬ 
ond degree murder on the second count. 

Williams v. United States, 76 U. S. App. D. C. 299, 131 F. 
2d, 21. 

Necessity of finding guilty or not of second degree. 

Granted in United States v. Copeland, No. 73299, Dist. Ct. 
of U. S., for D. C. 

Conceded. 

973 In the District Court of the United States for the 

District of Columbia 

Criminal No.. 75031 

United States 


v, 

Joseph D. Medley 
Government Prayer No. SI 

You are instructed that while the first and second counts of 
the indictment charge the defendant with inflicting two fatal 
wounds on the deceased, it is sufficient if the government proves 
that either of said wounds was fatal. 

Conceded. 

974 In the District Court of the United States for the 

District of Columbia 

Criminal No. 75031 

United States 


v . 

Joseph D. Medley 
Government Prayer No. 33 

V- , « 

If you find the defendant not guilty on the second count you ; 
will pass on to the consideration of the third count of the in- 
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dictment which charges the crime of robbery. This crime has 
been fully explained in connection with the court’s charge on 
the first count of the indictment. You will keep that in mind 
and if you are satisfied, beyond a reasonable doubt that the 
defendant robbed Nancy Boyer, then your verdict will be guilty 
on the third count. 

If, however, you have a reasonable doubt that the defendant 
robbed Nancy Boyer, then you will find him not guilty. 

Conceded. 

975 In the District Court of the United States for the 

District of Columbia 

Criminal No. 75031 

r\ 

United States 
v. 

Joseph D. Medley 
Government Prayer No . 34 

A motive for the commission of the crime charged is not an 
essential element of the crime and need not be established by 
the Government. If the Government does show a motive of 
the defendant to commit the crime, such a fact may be con¬ 
sidered by the jury. If the evidence does not disclose a motive 
such fact may be considered by the jury. If the evidence doeh 
not disclose a motive such fact may be considered in favor of 
the defendant. 

Lanckton v. United States, 18 App. D. C., 348. 

Liggins v. United States, 54 App. D. C., 302, 297 F. 881. 

Granted in United States v. Copeland, No. 73299, Dist. Ct. 
of U. S. for D. C. 

Conceded. 
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976 In the District Court of the United States for the 

District of Columbia 

Criminal No. 75031 

United States 
v. 

Joseph D. Medley 
Government Prayer No. 35 

The court has admitted in evidence testimony concerning 
oral statements allegedly made by the defendant. You are in¬ 
structed that these statements may not be considered by you 
unless and until you find that they were freely and voluntarily 
made without threat, inducement, or promise and that they 
were consciously made by him. If you do so find beyond a 
reasonable doubt, then you may consider these statements in 
your determination of the case just as any other evidence will 
be considered by you, and you shall give them such weight as 
you feel they are entitled as you shall do with all the other 
evidence. 

Granted by this Court in United States v. William T. Mum- 
forde, July 17,1945, Criminal No. 68026, 76 App. D. C. 

Conceded. 

977 In the District Court of the United States for the 

District of Columbia 

Criminal No. 75031 

United States 
vs. 

Joseph D. Medley 
Government's Prayer No. 37 

The jury are instructed that before they can convict the de¬ 
fendant under any count of the indictment they must find be- 
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yond a reasonable doubt that the offense or offenses charged 
occurred in the District of Columbia. 

Conceded. 

978 In the District Court of the United States for the 

District of Columbia 

Criminal No. 75031 

United States 


vs. 

Joseph D. Medley 
Government’s Prayer No. 38 

Possession of the fruits of crime, recently after its commis¬ 
sion, justifies the inference that the possession is guilty pos¬ 
session, and, though only prima facie evidence of guilt, may be 
of controlling weight unless explained by the circumstances or 
accounted for in some way consistent with innocence. 

Proof that the defendant had in his possession, soon after, 
articles apparently taken from the deceased at the time of her 
death is admissible, and the fact, with its legitimate inference, 
is to be considered by the jury, along with the other facts in the 
case in arriving at their verdict. 

You are not compelled to draw the inference of guilty pos¬ 
session ; the question is one of fact for you to decide. 

Wilson v. United States, 162 U. S. 613-19-20. 

Edwards v. United States, 78 D. C. Appeals, 226-29-30. 

Conceded as amended. 
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979 In the District Court of the United States for the 

District of Columbia 

Criminal No. 75031 

United States * 


vs. 

Joseph D. Medley 
Government's Prayer No. 40 

The jury are instructed that if they find that any witness has 
deliberately falsified about a material matter about which such 
witness could not reasonably be mistaken then they may dis¬ 
regard the entire testimony of such witness. • 

Conceded. 

In the District Court of the United States for the District of 

Columbia 

Criminal No. 75031 
United States 
vs. 

Joseph D. Medley 
Government Prayer No. 41 

The jury is instructed that they are to make no inference 
from the failure of the defendant to take the stand. He may 
elect to take the stand or not to take the stand, as he desires. 
Conceded. 
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980 In the District Court of the United States for the 

District of Columbia 

Criminal No. 75031 

United States 


vs. 

Joseph Medley 

Defendant's Prayer No. 1 

You are instructed as a matter of law that the defendant is 
presumed to be innocent. He is not required to prove him¬ 
self innocent or to produce evidence at all on that subject. In 
considering the testimony you must consider and view it in the 
light of this presumption with which the law clothes the de¬ 
fendant. It is a presumption that abides with him through¬ 
out the trial of the case until the evidence convinces each in¬ 
dividual juror of his guilt beyond all reasonable doubt. 

Conceded. 

Defendant's Prayer No. 2 

You are instructed as a matter of law that the burden of 
proof is always upon the prosecution. It is not sufficient to 
establish a probability, though a strong one, arising from the 
doctrine of chance, that the fact charged is more likely to be 
true than the contrary, but the evidence must establish the 
truth of the fact beyond a reasonable doubt. 

Conceded. 

Defendant's Prayer No. 3 

You are instructed as a matter of law that if from the tes¬ 
timony there is a reasonable probability of the defend- 
981 ant's innocence, that is a just ground for a reasonable 
doubt and, if such probability exists in this case, you 
cannot convict the defendant. 

Conceded. 
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Defendant's Prayer No. 4 

i 

That the accused, being charged with crime is entitled to 
have the benefit of all the principles of law, and the rules of 
practice as laid down by the Court, designed to safeguard life 
and liberty, and therefore, the jury must not regard in the 
slightest degree prejudicial to the defendant, the fact that his 
counsel may have entered an objection to the admission of 
certain evidence, and asked for the consideration of certain 
matters out of the presence of the jury. Such a fact is of no 
importance and must have no place or thought in the consid¬ 
eration of this case; nor is any importance to be attached to 
any question asked by counsel which the Court did not permit 

to be answered. 

Conceded. 

Defendant's Prayer No. 5 

The District of Columbia law described the crime of murder 
in the first degree as follows: 

“Whoever, being of sound memory and discretion, purposely 
and of deliberate and premeditated malice kills another, is 
guilty of murder in the first degree.” 

“The burden of proving each essential element of the offense 
is placed upon the prosecution, and until each essential 
982 element is established to your satisfaction beyond any 
reasonable doubt, you cannot return a verdict of guilty 
on second count.” 

' Conceded. 

Defendant's Prayer No. 6 q 

By a reasonable doubt is meant a doubt for which you can 
give a reason arising out of the evidence in the case or the lack 
of evidence in the case. 

• A reasonable doubt is such that will leave your minds, after 
a fair and impartial investigation of all the facts in the case, so 
undecided that you are unable to say that you have an abiding 
conviction of the guilt of the defendant. - " U* 
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‘ • . - "... 

Or, it could be expressed in this manner, that after going over 
all the facts in the case, you have such a doubt as in the graver 
and more important transactions of life would cause a reason¬ 
able and prudent man to hesitate and pause. 

If the evidence fails to come up to this standard, if it is such 
as to warrant a reasonable doubt and if you have a reasonable 
doubt, the law says that the defendant shall have the benefit 
of it, and, of course, your verdict would be not guilty. 

Conceded. 

Defendant's Prayer No. 7 

If you believe that any witness has knowingly and wilfully 
testified falsely as to any fact or facts material to the issue on 
trial, you may reject all or any part of the testimony of such 
witness. That rule of the law, however, does not prevent you 
from giving weight to such parts of the testimony of such 
983 a witness as you may find to be trustworthy and reliable; 

thus, you may find parts of the testimony to be sup¬ 
ported and corroborated by other evidence in the case which 
you may believe to be true; and this even though you may find 
other parts of such testimony to be untrue. 

Conceded. 

Defendant's Prayer No. 8 

Indictment is not evidence tending to show guilt. It is 
. merely a formal statement of what the charge is against the 
defendant. The Government at all times during the trial has 
the burden of proof, that is, the defendant is under no duty to 
prove that he is innocent but on the contrary the government 
must prove beyond a reasonable doubt that he is guilty and if 
they do not carry that burden of proof, your verdict should be 
one of not guilty. 

Conceded. 

Defendant's Prayer No. 9 

A reasonable doubt may be said to exist in a juror’s mind if 
after comparison and consideration of all the evidence you do 
not have an abiding conviction to a moral certainty of. the 
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truth of the charge. Any doubt which would in the important 
transactions of life cause a reasonable prudent man to hesitate 
and pause is a reasonable doubt. 

Conceded. 

984 Defendant’s Prayer No. 10 

Murder in the second degree is defined as follows: 

“Whoever with malice of forethought, but without delibera¬ 
tion or premeditation, kills another is guilty of murder in the ' 
second degree.” 

Conceded. 

Defendant’s Prayer No. 11 

The burden of proof after essential element of the offense 
is placed upon the prosecution and until each essential ele¬ 
ment is established to your satisfaction beyond any reasonable 
doubt you cannot return a verdict of guilty and it would be 
your duty to return a verdict of not guilty. 

Conceded. 

Prayer 12—Circumstantial Evidence and the Hypothesis of 

Innocence 

When considering circumstantial evidence, unless there is 
substantial evidence of facts which exclude every other hypoth¬ 
esis but that of guilt; or where all of the substantial evidence 
is as consistent with innocence as with guilt, then it is your 
duty to return a verdict of not guilty. 

It is not sufficient that the circumstances coincide with, ac¬ 
count for, and therefore render probable the guilt of the ac¬ 
cused; the circumstances must exclude every other reasonable 
hypothesis, except that of guilt, and unless they do so beyond 
a reasonable doubt, you will find, the defendant not guilty. 

Authority: Cady v. U. S., 54 App. D. C. 10; Stryker v. 

985 U. S., 95 F. 2d 601, 604; Cargotta v. U. S. 77 F. 2d 977, 
982, 983, 984; Graceffo v. U. S. 46 F. 2d 852,853; Leslie 

V. V. S., 43 F. 2d 288,290. - . - 

Conceded. 
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' ‘ S’ * 

Right of an Accused Person to Remain Silent 

After arrest and during an official examination, while a de¬ 
fendant is in custody, it is common knowledge he has a right 
to say nothing, and his silence should not be construed against 
him. 

Authority: Di Carlo v. U. S., 6 F. 2d 364, 366; McCarthy v. 
U. S., 25 F. 2d 298, 299; Bocchia v. V. S., 78 F. 2d 966, 972; 
Yep v. U. S., 83 F. 2d 41. 

• • * « • 

1004 The Court. Gentlemen, of course the Court heard 
this case very recently, and I think the case was con¬ 
ducted very carefully. It is true that the case had to be tried 
in the District of Columbia. I have always felt that in cases 
where there is notoriety that a case ought to be removed. In 
the state of Maryland, for instance, in a capital case, all you 
have to do is to make an affidavit that you cannot get a fair 
trial in the locality in which the offense was committed, and 

the court has to remove it, whether it wants to or not, 

1005 even if it has to go outside of Maryland. 

In view of the fact that the case had to be tried here 
in the District, everything that the Court knew then, or knows 
now, that could have been done, was done to secure an impartial 
jury. 

The Court allowed counsel for the defense unlimited latitude 
in questioning the jurors, and as I remember most of them who 
were selected had a very hazy—that is, if they were telling the 
truth, and I have no reason to doubt they were telling the 
truth—had a very hazy idea of what the case was. They knew 
very little about it. Little or nothing, most of them said; is 
that your recollection? * 

Mr. Fihelly. I think that is right, your Honor. 

The Court. That is mine, and as I said before, the Court 
allowed counsel for the defendant to go a way out of any ordi¬ 
nary examination. I think it was perfectly proper to do it and 
it was done. 

Now, of course, I cannot search the mind and the heart of 
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counsel in order to determine motive. I have been a prosecutor 
and I have been a counsel for the defense myself. I have had 
a lot of practical experience and I have no reason to doubt that 
in most instances counsel both for the Government and the 
defense try to present the case as strongly and maybe as 
dramatically as they can, but I think that in this case every 
possible safeguard was placed around the defendant; and I am 
not aware of anything having been said that the Court has 
any reason to think was said for the purpose of indicating that 
the defendant had committed other offenses. 

I remember distinctly at the time the indictment was being 
considered that the aliases used in Chicago and New 
1006 Orleans were eliminated from the indictment. Isn’t 
. that true? 

Mr. Fihelly. Not prior to trial, but during the trial, after 
objection had been made, when one of the resident managers 
from Chicago was on the stand, we then agreed we would elim¬ 
inate those. 

The Court. They were eliminated, anyway? 

Mr. Fihelly. They were eliminated during the trial. 

The Court. They couldn’t be eliminated—I will correct 
myself—they could not be eliminated from the indictment, but 
anyway it was agreed they should not be mentioned. That is 
correct, isn’t it? 

Mr. Fihelly. Yes. 

The Court. Now, I don’t know—as I said before, I have had 
personally, I think, an unusual amount of trial experience. I 
don’t know of any safeguard or any help that the defendant 
could be given that he was not given in this case. I don’t know 
of any possible verdict, any conceivable verdict which could 
have been rendered by the jury except the verdict that was 
rendered. 

. For instance, the defense in their cross-examination under¬ 
took to indicate that a taxicab was used by the defendant and 
by. the, deceased. Now, if that were true, how easy it would 
have been to have found the driver of the taxicab and to have 
produced him. 
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Mr. James K. Hughes. Will your Honor let me answer that? 
The Court. If you desire. 

Mr. James K. Hughes. We went to Lieutenant Harrington 
who was in charge of the taxicabs in Washington and Lieu¬ 
tenant Harrington had a notice posted in every taxicab 

1007 office; he put a public insert in all the taxicab journals 
in bold type and broadcast over the area. So that 

everything that could be done to locate the cab driver by 
defense counsel was done. 

The Court. Well, what the Court means—the Court didn’t 
mean that counsel for defendant were derelict in their duty, 
but I do mean that unless the taxicab driver was dead, that it 
does seem to the Court if there had been such a one he would 
have been available. 

Mr. JeMES K. Hughes. Doesn’t it seem equally as forceful 
to your Honor that, remembering who first had possession of 
this information—-this information was turned over to the 
F. B. I. immediately upon the .defendant’s arrest—how easy 
it would have been for them to locate the taxicab driver in 
Washington. 

The Court. How could they locate him if he doesn’t exist? 
Mr. James K. Hughes. We definitely contend he does exist. 
The Court. I don’t know what you mean by that statement. 
Mr. James K. Hughes. If the defendant were to have all the 
facilities of the F. B. I. to produce witnesses in court— 

The Court. The Court hasn’t the slightest hesitancy in say¬ 
ing that if the Court had been counsel for the defendant, if 
there was any such man on earth, he would have been found. 
The Court has no reason to doubt that counsel for defendant 
had plenty of capacity to find such a man, if there was such a 
one—not the slightest doubt. You could do it in an hour. 
Easy. No attempt was made—there was nothing about the 
case to indicate to anyone that the overwhelming circumstan¬ 
tial evidence could be in any way combatted. 

The Court is clearly of the opinion—clearly of the 

1008 opinion—that this defendant has as fair a trial as could 
possibly be given any individual under our system, and 

of course, the motion for new trial will have to be overruled. 

« « * « * 
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